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Newell Recycling Company, Inc. (“Newell”) has appealed from orders of
Administrative Law Judge Edward J. Kuhimann (“Presiding Officer”) dated April 28,
1997, and October 7, 1997. In his April 28, 1997 order, the Presiding Officer ruled that
Newell had viol ated the PCB disposal requirements applicableto PCB-contaminated soil,,
40 C.F.R. § 761.60(a)(4), and had thereby violated TSCA § 15, 15 U.S.C. § 2614,
throughout the period from September 10, 1992 through February 21, 1994. In his
October 7, 1997 order, the Presiding Officer assessed a penalty against Newell for those
violations in the amount of $1.345 million (less the amount of a settlement with EPA
entered into by a co-respondent), pursuant to TSCA § 16, 15 U.S.C. § 2615. Inits
appeal, Newell aso challenges a February 7, 1997 ruling denying Newell’ s request for
leave to take discovery beyond that generally contemplated in 40 C.F.R. § 22.19(b).

Newell owned and operated an industrial facility in Houston, Texas during
portions of the 1970s and early 1980s. Newell sold the facility to Oklahoma Metal
ProcessingCompany, Inc. d/b/aHouston Metal Processing Company (“HMPC”) during
1982, with Newell retaining acontractual responsibility for certain pre-saleenvironmental
problems associated with thefacility. Lead contamination wasfound to be present at the
facility in 1984, and Newell thereafter became involved in the planning and execution of
a cleanup of lead-contaminated soil. During this cleanup, in February 1985, it was
discovered that 41 electrical capacitorshad been buried at thefacility at someearlier time.
PCB fluids had leaked from the buried capacitors into the surrounding soil. The
capacitors were excavated and ultimately removed from the facility. The PCB-
contaminated soil was excavated, gathered into apile, and stockpiled at thefacility. Over
the ensuing months and years, Newell and HMPC failed to agree concerning who should
bear the responsibility for removal and proper disposal of the PCB-contaminated soil.
The PCB-contaminated soil, excavated in February 1985, remained in apileat thefacility
until September 1995, more than ten years later. In March 1995, EPA Region 6
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commenced this TSCA enforcement action against Newell and HMPC. (The Region’s
action against HMPC was ultimately settled.)

On appeal, Newdl| raisesthefollowing challenges associated with the Presiding
Officer'sliability ruling: (1) The action is barred by the applicable five-year statute of
limitations, 28 U.S.C. § 2462; (2) In that connection, the additional discovery requested
by Newell would have enabled Newell to show that the Region had notice of the presence
of the excavated soil more than five years before it filed this enforcement action;
(3) “Disposal” of the PCBs at issue in the case occurred only at the time the capacitors
were buried, and therefore Newell cannot have engaged in any “disposa”; (4) Regulated
“disposal” occurs under TSCA and its implementing regulations only if preexisting site
conditionsare* exacerbated,” which (according to Newell) did not occur inthiscase; (5) It
was not Newell Recycling Company that was involved in the events recounted in the
complaint, but rather one of itsaffiliated compani es-- meaning that the Region named the
wrong party in its complaint; and (6) The Region failed to prove that the soil contained
regulated concentrations of PCBs, either as of September 1992 (the beginning of the
period for which penalties were sought) or as of February 1994 (the end of the penalty
period).

Regarding the Presiding Officer’s penalty assessment, Newell argues that the
Presiding Officer was required to hold an evidentiary hearingbefore assessing apenalty,
and argues as well that the penalty should have been reduced or eliminated in view of a
number of mitigating circumstances.

Held:

ThePresiding Officer correctly adjudged Newel| liablefor violating the di sposal
requirements applicable to PCB-contaminated soil, and both his liability and penalty
assessment decisions are upheld.

This actionisnot barred by thefive-year statute of limitations. For limitations
purposes, the disposal violation at issuein this case continued until the contaminated soil
was properly disposed of. Because the soil was still on-site, and was not properly
disposed of, as of the date of filingof thisaction, theaction wastimely filed. Moreover,
the discovery sought by Newell concerning the date or dates on which the Region
received notice of conditions at the facility could not have been relevant to the statute of
limitations; hence, the Presiding Officer did not err in the discovery ruling challenged by
Newell in this appeal.
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Newell’s contention that “disposal” occurred only when the capacitors were
first buried and discharged fluids into the soil is rejected. The events at issue here fall
within the regulatory definition of “disposal” at 40 C.F.R. § 761.3. Moreover, nothing
in TSCA or the applicable regul ations suggests that regul ated disposal has occurred only
if site conditions can be shown to have been “ exacerbated.” Finally, the Region presented
sufficient evidence to demonstrate both that Newell RecyclingCompany was aparty to
this violation and that the soil pile associated with the viol ation contained regul ated levels
of PCBs.

In connection with the amount of the penalty, we conclude that Newell failed
to raise agenuine issue of material fact with respect to the calculation of an appropriate
penalty, and that the Presiding Officer was, therefore, under no obligation to hold an
evidentiary hearing on that subject. We further conclude that the Presiding Officer did
not err in declining to mitigate the penalty based on Newell’ s proffered justifications.

Before Environmental Appeals Judges Scott C. Fulton,
Ronald L. McCallum, and Edward E. Reich.

Opinion of the Board by Judge Fulton:

Respondent Newell Recycling Company, Inc. (“Newell”) appeds
from orders of Administrative Law Judge Edward J. Kuhlmann
(“Presiding Officer”) dated April 28, 1997, and October 7, 1997. In his
April 28, 1997 order, the Presiding Officer ruled that Newell had,
throughout a 529-day period from September 10, 1992, through
February 21, 1994, continuoudly violated 40 C.F.R. § 761.60(a)(4), which
prescribes disposa requirements for soil  contaminated with
polychlorinated biphenyls (“PCBSs’) at concentrations of 50 ppm or
greater. Section 761.60(a)(4) isarule promulgated under section 6 of the
Toxic Substances Control Act (“TSCA”), 15 U.S.C. 8§ 2605; violations
of section 761.60(a)(4) are therefore unlawful acts pursuant to TSCA
§ 15,15 U.S.C. § 2614, for which administrative penalties are assessable
pursuant to TSCA § 16, 15 U.S.C. §2615. In his October 7, 1997 order,
the Presiding Officer assessed apenalty against Newell in the amount of
$1.345 million, lessthe amount paid to EPA in settlement by Newell’ sco-
respondent in this action, Oklahoma Metal Processing Company, Inc.
d/b/a Houston Metal Processing Company (“HMPC”).
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Newell has appeded both the Presiding Officer's liability
decison and his pendty assessment decison. In addition, Newell
challenges a February 7, 1997 ruling in which the Presiding Officer
denied a motion by Newell for leave to conduct discovery beyond that
which is described in section 22.19(b) of EPA’s Consolidated Rules of
Practice Governing the Administrative Assessment of Civil Penalties, 40
C.F.R. § 22.19(b).! For the reasons set forth herein, we affirm the
Presiding Officer’ s liability decision and penalty assessment.

I. INTRODUCTION
A. Overview of the Case

A number of years before the actions giving rise to this case
capacitors containing PCB-contaminated liquids were apparently buried
at the site located at 5225 Fidelity Road in Houston, Texas, which is
currently owned by HMPC (hereinafter the “Fidelity Road site” or the
“HMPC site”). During a cleanup of lead contamination at the site in
February 1985, the buried capacitors were discovered and then
excavated, aong with alarge volume of PCB-contaminated soil. While
the capacitors themselves were disposed of off-site, the PCB-
contaminated soil was |eft behind in alargepile. 1tisthisexcavation and
stockpiling of PCB-contaminated soil at the Fidelity Road site that is at
the heart of this case.

The complaint in this matter aleges that on September 10, 1992,
an EPA inspector discovered the soil pile at the site. Complaint 7.
Samples taken from the soil by the inspector revealed PCBs at levels

Wenotethat the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation or Suspension of Permits, 40 C.F.R.
pt. 22, were amended on July 23, 1999, with the amended version of the rules becoming
effective on August 23, 1999. See 64 Fed. Reg. 40,138 (July 23, 1999). All citationsto
the part 22 rules in this decision refer to the rules that were in effect just prior to the
issuance of these amendments.
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greater than 50 parts per million -- the action level for PCBs under
TSCA. Id. 11 14-15. Asstated in the complaint, PCB-contaminated soil
of thiskind must be disposed of ether at a TSCA-compliant incinerator
or in achemical waste landfill approved for disposa of such waste. |d.
125. Failure to so dispose of such waste isaviolation of TSCA, giving
rise to liability for civil pendties. Id. §{ 37-39, Section Il (of the
Complaint).

The complaint aleges that Newell had been the owner or
operator of the Fiddlity Road site “from 1974 until approximately 1982,”
and had then sold it to HMPC. 1d. § 3. The PCB-contaminated soil,
according to the complaint, had been excavated “by Newell, or by athird
party at the direction of Newell, and placed in [the] pile at the Houston
Fecility.” 1d. §10. Inview of the aleged failure to remove and properly
dispose of the waste pile, the complaint proposed a civil pendty against
Newell and its co-respondent, HMPC, for the 529-day period running
from September 10, 1992, through February 21, 1994, totaling $1.345
million. Id. Section I11.2

As discussed more fully below, the Presiding Officer found that
the Region had satisfied the essential elements of its complaint and,
accordingly, assessed apenalty in this matter of $1.345 million. Hefound
that Newell committed an act of improper disposal by knowingly causing
PCB-contaminated soil to be excavated and stockpiled in a corner of the
HMPC site, and then “leaving [the PCBs] there and taking no further
clean-up action.” Partial Accelerated Decision on Issue of Liability at
23. In this appea, Newell contends that it was not involved in the
excavation and stockpiling of the soil and did not otherwise engage in any

2The February 21, 1994 closing date for the Region’s penalty calculation
apparently derives from the fact that this was the date of HMPC's response to a
subpoenaissued by the Region, which served to confirm that the PCB-contaminated soil
was gtill on-site. As explained below, the contaminated soil was not actually disposed
of until considerably later -- between September 20 and 28, 1995. It isunclear from the
record why the Region el ected not to seek penaltiesfor the period running from February
22, 1994, to September 19, 1995.
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act congtituting PCB “disposal.” Newell claims that the soil pile was
never shown to contain regulated levels of PCBs. Newell maintains that
any regulated PCB disposal activity at the HMPC site ended more than
five years before the commencement of this action, and that the action
istherefore untimely. Newell aso raises severa argumentsin opposition
to the Presiding Officer’s civil penalty assessment.

B. Factual Background

The facts of this case, while somewhat complex, are not
materidly in dispute. Given their significanceto thelega issuesraised by
appellant, however, they are set out in some detail below.

On September 10, 1992, an EPA inspector conducted a PCB
compliance ingpection at the Fidelity Road site, owned and operated at
that time by HMPC. At the inspection, HMPC Vice President and
General Manager Francis Garrigues related to the inspector that the
facility had a “historical connection * * * with PCB contamination.”
Complainant’s Exhibit (“CX”) 4 a 4 (PCB Compliance Inspection
Report).® Specifically, according to the inspection report, Mr. Garrigues
advised that the facility had been purchased by HMPC “in 1982 from
Newe | Recycling (of San Antonio) which recycled lead batteries.” Id.
He went on to state that soil sampling by the Texas Water Commission
in 1984 had disclosed the presence of lead contamination, and that during
the ensuing excavation of lead-contaminated soil there were found,
among other things, a number of buried capacitors. He stated that the

8The exhibit numbers cited in this opinion, both for the complainant and the
respondent, are the numbers that the parties have assigned to them in their appellate
briefs. They may or may not correspond to the numbers assigned by the parties to the
same exhibits in their pre-hearing exchanges in the proceedings before the Presiding
Officer.
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capacitors themselves had been removed,* but that the contaminated soil
in which those capacitors had been buried was still on-siteinapile. The
ingpector took photographs of the pile of contaminated soil and collected
three samples of the soil for |aboratory analysis.

The samples were analyzed for PCB content on September 24,
1992, and the resulting report dated October 7, 1992 (CX 5) states that
“[t]here was Aroclor 1248 detected in dl three samples at levels greater
than50 ppm.” Aroclor 1248 isaform of polychlorinated biphenyl subject
to regulation under TSCA, and the EPA regulations promulgated
thereunder governing the manufacturing, processing, distribution in
commerce, and use of PCBs (hereinafter the “PCB Rule’).
Sgnificantly, these rules cover, among other things, soil contaminated
with specified levels of PCBs. 40 C.F.R. 8 761.1(b). See also 40
C.F.R. 8 761.60(8)(4) (providing that “disposa requirements’ apply to
“[any non-liquid PCBs at concentrations of 50 ppm or greater in the
form of contaminated soil, rags, or other debris’) (emphasis added).
The pile of soil observed during the September 1992 inspection of the
HMPC facility, and immediately theresfter shown to contain Aroclor
1248 in concentrations greater than 50 ppm, was therefore governed by
the disposal requirements of the PCB Rule.

HMPC'’ s response to a subpoenaduces tecumissued to it on or
about January 13, 1994, by U.S. EPA Region 6, provides a chronology
that is (for al purposes material to the present proceeding) essentialy
undisputed regarding the continued presence of an uncontrolled, PCB-
contaminated soil pile a the HMPC facility.

According to the documents, the Fidelity Road property had been
90ld to HMPC during 1982 by a seller identified (in the text of the
purchase and sale agreement) as “Newell Recycling Co., a Texas
Corporation.” CX 6 at 1. The purchase and sale agreement contains a
number of representations and warranties by the sdller (Newel

“4In reality, six capacitors were still on-site. See CX 8 at 16.
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Recycling Co.), one of which, in particular, has an important
circumstantial bearing on whether Newell caused, or contributed to the
cause of, the unlawful disposal of PCB-contaminated soil. The
agreement providesthat Newell Recycling Co. “ specifically assumesany
lidbility resulting from an occurrence prior to the closing date of this
sae” CX 6at6(125(@).° The agreement further includesamong the
seller’ s representations and warranties the statement that, to the best of
the sdler’s knowledge, “dl the property” to be conveyed “conform|ed]
in dl material respects to gpplicable * * * environmental (including air,
water and solid waste laws and regulations) * * * laws and ordinances.”
CX6a8(129).

Soil sampling at the Fidelity Road property for suspected lead
contamination (based on “the nature of the previous work” performed
there) was apparently first demanded by the Texas Department of
Hedlth, within two years after the sale of the property to HMPC. CX 11
(report by Raba-Kistner Consultants, Inc. [“Raba-Kistner”] dated
January 15, 1985°) at 1. Indeed, a substantia likelihood of finding lead
contamination requiring “cleanup” was evidently assumed, both by the
current owner and by the former owner of the property, as of the autumn
of 1984. On October 16, 1984, Wayne R. Mathis, Executive Vice

5The purchase and sale agreement, which was executed on September 8, 1982,
contemplated a closing date “ not later than October 5, 1982.” CX 6 at 14. The specific
date on which the transaction actually closed is of no particular concernfor purposes of
this case.

5T o be precise, thefirst page of thisreport is dated January 15, 1985, but some
subsequent pages are dated December 26, 1984. The document’s authenticity has not
been questioned, and thus the noted discrepancy is of no significance.
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President of “Newell Enterprises, Inc.,”” wrote the following letter to
Mr. Garrigues of HMPC:

Dear Francis:

In the process of our negotiations with the State on the
proposed cleanup of the site for lead content, the State
has requested that we provide them with a letter from
your company authorizing Newell to begin testing and
cleanup. Accordingly, if possible, | would appreciate
your providing me with such aletter of authorization for
Newel Recycling Co., Inc., Newedl Products of
Houston, Inc., and Newell Industries, Inc.

Respondent’s Exhibit (“RX”) 9 a 7.8 Mr. Garrigues complied with that
request by letter dated October 18, 1994 (CX 14):

"Although Mr. Mathis first appearsin the record as an executive officer of a
Newell entity, heisidentified in subsequent correspondence as “of counsel” to the San
Antonio law firm Brock & Kelfer (CX 19, CX 22) -- which, by the end of 1989, was
evidently renamed Brock & Mathis. See CX 18. Notwithstanding his apparent
departure for private law practice, however, Mr. Mathis remained closely involved with
the situation at the HMPC site.

8ltisin RX 9 that theBoard encounters, for thefirst time, areferenceto several
different “Newell” entities. Asdiscussed later inthisopinion, Newell Recycling Co. (the
appellant in this proceeding) arguesthat if any violation of the PCB Rule was committed
inthis case, the violation was committed by one of the other “Newell” entities or by
some other non-party. The Board will address that contention in due course. For now
we note simply that it is already apparent, from the limited chronology recounted thus
far, that appellant Newell Recycling Co. was the seller of the property to HMPC (and
hencethe party that contractually undertook to “assume[] any liability resulting from an
occurrence prior to the closing date” (CX 6 at 6)) and that it was also -- logically enough,
given its contractual assumption of liability for pre-sale “occurrences’ -- among the
companies that sought (RX 9) and obtained (CX 14) authorization from HMPC to
conduct the lead cleanup at the HMPC property.
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As per your request, please find hereby our
authorization to begin testing and perform the clean-up
operation of our property located at 5225 Fidelity Road,
Houston, TX for the following companies:

- Newell Recycling Co., Inc.
- Newell Products of Houston, Inc.
- Newd | Industries, Inc.

The testing and the clean-up of the site are for
lead content.

The documentary chronology resumeswith the January 15, 1985
Raba-Kistner report (CX 11) dluded to earlier, which reports the
following:

Mr. Wayne Mathis of Newell collected twelve soil
samples and submitted these to [Raba-Kistner] for
andysis. * * * Additional samples were collected by
[Raba-Kistner] on August 17, 1984 * * *. These
samples reveal that lead contamination is present * * *.
Results [of additional testing] indicated that the mid and
high range samples leached a levels considered
hazardous under the provisons of the Resource
Conservation and Recovery Act (RCRA).

CX 11 a 1-2. The report concludes with a tentative recommendation
that soil in the affected areas be removed and taken to a nearby
hazardous waste facility for disposal. CX 11 at 5.

At this point, the documentary record temporarily lapses into
silence. A note composed by Mr. Garrigues -- on which we would
ordinarily hesitate to rely because it is undated, but which is offered for
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our examination not only by the Region but aso by Newdl (RX 6) --
recounts that:

Between February and August 1985, clean-up
operations start. Scrapping [sic] 10 inches of soil and
piling dirt. Subsequently, the soil wasto be tested again
to see if additional scrapping was necessary. During
scrapping, electric transformers containing PCB oil are
found buried.

Newell Enterprisesinc. (John) passesthefileto
Newell Manufacturing (Scott).

Everything stops.®
It appears clear, in any event, that by April 24, 1985, Raba-Kistner had

already begun anayzing soil samples from the HMPC site for PCB
content. RX 9 at 16.

9Two points should be noted in connection with thisdocument. First, although
the document refers to buried “transformers,” HMPC's later response to EPA’S
subpoena clearly states that only “[b]uried capacitors were excavated from the HMPC
site during the initial cleanup of lead contaminated soil which was conducted by Newell
in February, 1985.” CX 8 at 16 (emphasis added). HMPC'’ saccount refersto atotal of
41 buried capacitors, 35 of which were removed from the site on June 23, 1989, and six
of which were still on-site as of February 10, 1994. |d. at 16-17. Seealso RX 7 at 1-2
(“waste data profile sheet” dated June 23, 1989, referring to removal of “35 PCB
capacitors’ from the site). Second, in a descriptive index to the exhibits accompanying
its appellate brief, Newell asserts that this note “describes Newell Enterprises
involvement in excavation of soil pilein 1985.” Exhibitsto Brief for Appellant ati (filed
Nov. 3, 1997). In reality, the note states that an entity called “Newell Enterprises’
passed a “file’ to an entity called “Newell Manufacturing” at some point after PCB
contamination wasfirst encountered. Neither of the named entitiesisdescribed ashaving
any particular roleor “involvement” inthe " excavation of [the] soil pilein 1985.” Indeed,
neither “Newell Enterprises’ nor “Newell Manufacturing” was among the entities for
which authorization was requested (RX 9 at 7) and granted (CX 14) to participateinthe
lead cleanup in the first instance.
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The next correspondence between buyer and seller is dated
August 19, 1985. In that correspondence, Timothy F. Johnson --
identified by his dationery as General Counsel to “The Newdll
Companies’ -- writesto Mr. Garriguesto “bring you up to date on where
we are with the PCB cleanup.” CX 27 a 1. Mr. Johnson reports, in
substance, that the “PCB cleanup” is going to “take longer * * * than
what we had anticipated.” This is attributed to a delay in obtaining
results of a “chemistry andysis that we needed,” and to an impending
change in the State regulatory structure that was expected to shift “the
authority for this problem” from the Department of Health to the Texas
Water Commisson. |d. Mr. Johnson refers briefly to a proposed
cleanup plan involving biologica treatment of PCB-contaminated soil,
estimates the PCB cleanup cost at “somewhere around $160,000.00,”
and concludes: “1 apologize for the delay in this matter, but | am sureyou
redize that it is very important to both you and Newel| that it be done
right the first time through.” 1d. at 1-2.

When the parties next correspond six months later (March 21,
1986), it appears that a dispute is taking shape. Mr. Garrigues writes
directly to Mr. Alton Newell of Newell Recycling Co., noting that “we
have had a pile of contaminated soil in acorner of our yard for about one
year,” and threatening to turn the matter over to an attorney if “the
cleanup program has not been completed” within the following two
months. CX 26.

That letter dlicits a response from Mr. Johnson dated April 12,
1986, acknowledging receipt of Mr. Garrigues's letter and “assur[ing]
you that we are taking it quite serioudy.” CX 25 a 1. Mr. Johnson's
letter makes no attempt to deflect responsibility for implementation of a
cleanup plan away from Newell Recycling Company. It suggests, rather,
that because the State regulatory structure is till in flux, “we [i.e.,
Newd|] have not been ableto find anyone who will give usfina approva
on acleanup plan.” 1d.

The documentary record then advances to August 27, 1986,
whenMr. Johnson writesto the environmenta consulting firm Lockwood,
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Andrews & Newnam, Inc. (“LAN"). Although not yet willing to execute
aformal agreement for the services of that firm, he writes that “ Newell
Recycling Company would like for you to proceed to develop a testing
plan and begin to execute it.” CX 24. Indeed, Mr. Johnson’'s August
1986 letter presses the Lockwood firm “to move this project along as
quickly as possible” 1d.

No further correspondence appears in the record until
January 22, 1987. On that date, with amost two years having elapsed
since the discovery of PCB contamination, Mr. Garrigues again writes
directly to Alton Newell of Newell Recycling Co. Referring back to his
letter of March 21, 1986, Mr. Garrigues indicates that Mr. Newell had
persondly visited the site shortly after receiving that letter and that “ after
your persond visit we were really under the impression that thing[s)
would start happening fast.” Mr. Newell’s site visit notwithstanding,
however, “[t]en months have passed since then and the situation remains
the same asfar asweareconcerned.” CX 23. Mr. Garrigues concludes
by stating that HMPC will now begin charging Newell Recycling Co. a
monthly fee “as compensation for not being able to use and enjoy freely
the contaminated land. Thischargewill remain in effect until completion
of the clean-up.” 1d.

InMay 1987, LAN, having apparently been formally retained by
Newell Recycling (see CX 24), issues a*“ Site Clean-Up Interim Report”
(CX9). IntheInterim Report, LAN solicits additional guidance from the
parties because “the initial sampling results are much higher than
anticipated”; moreover, there may well be more bad news till to come,
given that “the initid sampling effort did not define the aerid [sic] and
vertical extent of the contamination.” In other words, LAN (and by
extension, the parties) faced a potentially more significant job than
expected. But the Interim Report was clear and unequivocal in asserting
that the problem, whatever its magnitude, absol utely had to be addressed:

PCB clean-up will fall under the Toxic
Substances Control Act (TSCA) Compliance Program.
TSCA policy states that al improperly disposed PCB
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shall be cleaned up to background levels. Thishas aso
been interpreted to be the lowest level below 50 ppm
practicably attainable through the use of normal clean-up
methods.

At a minimum, that means the [sic] all soil
contaminated with greater than 50 ppm PCB must be
removed from the site. Wasteswith these concentra-
tions must be incinerated or disposed of in a
chemical waste landfill.

CX 9 at 4 (emphasis added).

Perhaps predictably, the ensuing correspondence is between
attorneys. At first, however, it appears that Newell Recycling Co. ill
intends to move forward with the cleanup in some fashion. Attorney
Wayne R. Mathis (the former Newell Executive Vice-President) writes,
on behalf of Newell Recycling Co., to HMPC' scounsel Mark A. Huvard
onJune8, 1987. Counsel have apparently met during the previous month,
and Mr. Mathis writes that after the meeting “I discussed our fact
Stuation with the consultants | have retained, Lockwood, Andrews &
Newnam, Inc. (‘LAN’).” He indicates that “additional reports’ from
LAN will be forthcoming and will be made available to HMPC, and that
“[m]y staff is currently working on the information to be provided to you
** * and | expect to mail this out sometime next week.” CX 22 a 1-2.
Copies of thisletter are al'so sent to LAN and to a Mr. John Triesch of
“Newell Recycling Co.” Id. at 2.

During the remainder of June and much of July the attorneys
negotiate a three-year tolling agreement (see CX 20 [6/16/87 Huvard to
Garrigues, enclosing draft]; CX 19 [7/6/87 Mathis to Huvard, enclosing
draft]; CX 21 [fina agreement with signatures dated as of July 17, 23,
and 31, 1987]). A new party has also entered the picture: The parties
to thetolling agreement are Newel| Recycling Co., Inc., OklahomaMetal
Processing Company, Inc. (d/b/a HMPC), and “J.L.B. Investment
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Corporation, N.V ., aNetherlands-Antillescorporation” (towhich* certain
rights [have been] assigned” by HMPC with respect to someor al of the
Fidelity Road site). CX 21 at 1. In substance, the agreement provides
that for thefollowing three years, Newell Recycling Co. will not interpose
a statute of limitations defense to any claim or cause of action that
HMPC (or J.L.B.) might bring againgt it based on the contamination of
the Fidelity Road property. The agreement is an effort to keep Newell
Recycling’ spotentia liability to HMPC divefor an additiona threeyears,
but it says nothing about any plan to proceed with Site remediation -- even
though the agreement, whilein draft form, did note that the Fidelity Road
property “has substantial PCB contamination and lead contamination”
and that “the parties acknowledge and agree that the problem presented
by the PCB contamination and lead contamination isaseriousone.” CX
20at 1.

A lengthy period of apparent inactivity follows the execution of
the tolling agreement. The silence is broken only after EPA Region 6
conducts an October 19, 1989 PCB inspection at the Fidelity Road
property. In the report describing that investigation, the EPA inspector
notes that the PCB-contaminated area has not been marked in any way
and that it is accessible to HMPC employees and to pets that are living
on-gte. Having been advised by HMPC officias that HMPC itself
accepts no PCB-contaminated materias for recycling, the inspector
reports making contact with Newell Recycling:

Mr. Eric Green of Newell Recycling indicated that the
clean-up was being handled by the law firm Rock &
Mathis [sic]. Mr. Wayne Mathis of Rock & Mathis
was then contacted * * *. Mr. Mathis explained that the
previous owner does not feel responsible for the clean-
up cost, but that ENSR consultants had been hired to
prepare a remediation plan of the facility. Mr. Mathis
also explained that Newdl Recycling is currently
involved in a law suit with [the Texas Water
Commission] and other property owners regarding a
smilaly contaminated site in Corpus Christi and that
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Newell Recycling is currently waiting for the lawsuit
settlement and TWC approval of the Corpus site
remediation plan before proceeding with any clean-up
efforts of the Houston Metal Processing site.

RX 11 a 9. The inspector’s inquiry leads him to conclude smply that
“the clean-up effort at [HM PC] was dropped for unknown reasons.” He
urges in his report that, once the safety of plant workers and animals has
been ensured, remova and disposa of the contaminated soil should
commence right away:

The contaminated area should be made physically
inaccessible to plant employees and pets and any soil
migration should be minimized as no erosion control
measures have yet been taken. If possible however, the
contaminated soil should be removed and disposed of as
soon as possible.

RX 1l a 9.

Among the interesting features of the 1989 ingpection report is
the fact that, once again, representatives of Newell Recycling are not
reported to have pointed to the involvement of any other “Newell” entity.
Rather, Newell Recycling asserts through counsdl that it “does not fed
responsible’ and has therefore decided to do nothing pending the
outcome of litigation involving a*“similarly contaminated” but otherwise
unrelated site. Other information in the record tends to corroborate the
view that Newell Recycling’ s disclaimer of responsibility was predicated
on the company’s belief that an expensive cleanup was beyond its
contractual accountability, not because some other Newel | entity wasthe
responsible party. See CX 18 (December 9, 1989 Letter from HMPC
Counsel Mark Huvard to Wayne Mathis).

The record reflects one more effort by LAN to focusthe parties
attention on their TSCA obligations. In a January 1990 “ Technology
Assessment and Economic Evauation,” LAN remindsthe partiesthat its



NEWELL RECYCLING COMPANY, INC. 17

origind recommendations with respect to the HMPC site were
presentedin June 1987, and observesthat “[r]ecent contact withthe U.S.
EPA has prompted renewed interest in cleanup requirements at the site.”
CX 17 a 1. After reiterating the findings of its 1987 investigation, LAN
advises asfollows:

After contact withthe U.S. EPA, it was established that
PCB’s had to be reduced to background levels for a
clean site closure. The site could be remediated to a
PCB concentration of 25 ppm and deed record [sic] for
in place closure. Thisis aso predicated on a proper in
place closure plan, i.e. groundwater protection and cap.
The soil with PCB concentration has to be treated or
disposed of by methods acceptable to the U.S. EPA
under TCSA [sic]. It was determined that for
contaminated soil two methods areallowed by TCSA.
The soil either had to be incinerated or landfilled,
both in at [sic] approved facilities.

CX 17 a 3 (emphasis added). LAN'’s advice was apparently
disregarded.

As recounted at the outset of this discussion, as of September
1992 the pile or piles of contaminated soil were till on-site.  Some
additiona sampling was conducted by HMPC in late 1993, confirming the
presence, in one of the soil piles, of a PCB concentration (based on a
composite of six samples) of 314 ppm. CX 13. EPA then filed this
TSCA enforcement action in March 1995. On May 24, 1995, HMPC
and Newell Recycling Company executed an agreement wherein Newell
Recycling Company*? agreed to “remove and arrange for the proper and
lawful disposal of the 120 ton soil pile* * * at itsown expense.” RX 15
at 1. On September 22, 1995, HMPC filed a civil action against Newdll

10Conspicuously absent from thisagreement isany referenceto any of the other
Newell entities.
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Recycling Co. and certain of its affiliates and controlling persons in the
U.S. Digtrict Court for the Southern Didtrict of Texas, aleging breach of
the May 1995 agreement, breach of the September 1982 agreement for
the sale of the Fiddlity Road property, fraud, and causes of action arising
under the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (“CERCLA"). CX 1. Between September 20 and
September 28, 1995, 495,000 pounds of contaminated soil was finaly
removed from the site and transported, by the American Ecology
Transportation Company, to adisposa facility in Bestty, Nevada. CX 29.
The ultimate cost of remova of the contaminated soil from the HMPC
site was, according to Newell, $84,000.1*

C. Proceedings Below

Upon examining the documentary record -- which he aptly
described as “a ten year argument over who would pay the cost of
removing the contaminated soil” -- the Presiding Officer resolved the
lidbility issues regarding both respondents on cross-motions by EPA
Region 6 and by HMPC'? for accelerated decision. See 22 C.F.R.
§ 22.20(a).** With respect to Newell Recycling in particular, the

"There is some uncertainty in the record about what the $84,000 actually
represents. In its appellate brief, Newell cites the $84,000 figure, first, as the cost to
“remov[e]” the PCB-contaminated soil, but then (a few sentences later) as the “total
disposal cost.” Brief for Appellant at 47. In a Declaration executed by Newell's
attorney, the attorney states: “ The pile was removedin 1995 with OMP performing the
work and Newell Recycling paying the bill ($84,000).” Nasuti Decl. { P. Inany case,
the Region has not contested this number, notwithstanding the fact that far higher
estimates of projected costs appear elsewhere in the record.

2Newell filed anotice with the Presiding Officer indicating that Newell wished
tojoinin the Motion for Accelerated Decision that had been filed by HMPC.

BSection 22.20(a) authorizes the Agency’s Presiding Officers to render an
accelerated decision “as to al or any part of [an enforcement] proceeding * * * if no
(continued...)
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Presiding Officer ruled that liability for improper disposal attached
because Newell Recycling, like HMPC, “controlled theimproper disposal
of the PCBs at the facility”:

Newd| Recycling undertook an analysis of the scope of
the problem and had a plan devel oped for removal of the
contaminated soil. A contractor over which Newell
Recycling had control removed the contaminated soil
into a pile. Newell Recycling knew that the lead-
contaminated soil would need to beremoved and it knew
that the PCB-contaminated soil which it placed inapile
at the facility was disposed of improperly. The origina
closure plan under which excavation wasinitiated called
for disposal [of lead-contaminated soil] at a hazardous
waste disposa facility. Subsequent cleanup plans
addressing PCBs called for offsite disposal of regulated
levels of PCBs. However, rather than completing the
requirements of theorigina closureplan, or following the
later recommendations for dite cleanup, Newell
discarded the PCBs at the Fidelity Road facility by
leaving them there and taking no further clean-up action.
Newell’s actions in creating the pile, confining the
contaminated soil in a centra stockpile, and abandoning
it are actions meseting the definition of “disposa” in 40
C.F.R. 8§761.3.

Partial Accelerated Decision on Issue of Liability at 22-23 (April 28,
1997). The Presding Officer denied Newdl’'s Motion for
Reconsideration of the liability ruling in an order dated June 4, 1997,
whereupon HMPC entered into a settlement with the Region. The
Presiding Officer considered briefs submitted by the Region and by

13(....continued)
genuine issue of material fact exists and a party is entitled to judgment as a matter of
law.”
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Newell with respect to an appropriate penalty, but did not conduct an
evidentiary hearing on the penalty issues. Rather, on October 7, 1997,
the Presiding Officer issued a Decision on Complainant’s Motion for
Assessment of Civil Pendty, assessing a civil penaty against Newell
Recycling in the total amount of $1.345 million, which he further ordered
to be reduced, dollar-for-dollar, by the amount paid by HMPC pursuant
to its settlement agreement with the Region.

Newell Recycling has appeded the Presiding Officer’s liability
rulings and his penalty assessment decison. In addition, Newell
Recycling appeals an earlier order of the Presiding Officer denying
Newell’s request for leave to take discovery exceeding the parameters
of the typical Part 22 exchange of documents. The appedl istimely and
the Board has jurisdiction pursuant to 40 C.F.R. § 22.30.

1. DISCUSSON

The Board reviews the Presiding Officer’'s factual and legal
conclusons on a de novo basis. 40 C.F.R. § 22.31(a). Matters in
controversy must be established by a preponderance of the evidence. 1d.
§ 22.24; see Inre B.J. Carney Industries, CWA Apped No. 96-2, dip
op. a 61 (EAB, June 9, 1997), 7 EAA.D. __. Asthe ordersfrom which
apped is taken are challenged, in part, because they were summary
adjudications rendered without an evidentiary hearing, our review will
consider whether there are any genuine issues of materia fact relative
to theissues raised. See Inre Green Thumb Nursery, Inc., 6 E.A.D.
782, 792-93 (EAB 1997); see also 40 C.F.R. § 22.20(a) (Presiding
Officer may enter an accelerated decision asto “al or any part” of a
proceeding, “if no genuine issue of material fact exists and a party is
entitledto judgment asamatter of law”).1* Inthediscussion that follows,

4Weconsider the* administrative summary judgment standard, requiring timely
presentation [by Newell] of a genuine and materia factual dispute, similar to judicial
summary judgment under Rule 56, Fed. R. Civ. P.” Green Thumb, 6 E.A.D. at 793
(continued...)
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we address the chalenged discovery ruling, the applicable statute of
limitations, the issues surrounding Newell’ s TSCA liahility, and findly the
caculation of the penalty.

A. Discovery

Newell contendsthat the Presiding Officer committed reversible
error by denying Newell an opportunity to conduct discovery concerning
the Region’ salleged misconduct in commencing this enforcement action.
The applicable regulatory provision is 40 C.F.R. § 22.19(f) (“Other
Discovery”), which states in part:

(1) Except as provided by paragraph (b) of this
section [concerning prehearing exchanges of exhibits
and witness listg], further discovery, under this section,
shdl be permitted only upon determination by the
Presiding Officer:

(i) That such discovery will not in any way
unreasonably delay the proceeding;

(i) That the information to be obtained is not
otherwise obtainable; and

(i) That such information has significant
probative value.

We need not consider issues of obtainability, because the Presiding
Officer was plainly correct in his determination that the information
sought by Newell was not significantly probetive.

14(....continued)
(citing In re Mayaguez Regional Sewage Treatment Plant, 4 E.A.D. 772, 780-82 (EAB
1993), aff'd sub nom. Puerto Rico Aqueduct & Sewer Authorityv. EPA, 35 F.3d 300 (1st
Cir. 1994)).
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In its motion for leave to conduct discovery pursuant to section
22.19(f), Newell advised the Presiding Officer that the proposed
discovery was intended to demonstrate “an apparent effort [by Region
6] to avoid being sanctioned sinceits Complaint wasfiled March 30, 1995
in violation of the five (5) year statute of limitations.” Motion for
Discovery at 1 (Jan. 19, 1997). “Respondents burden,” Newell
explained, “is to establish that EPA had notice of the Site and/or its
conditions prior to March 30, 1990.” Id. at 1-2. The proposed discovery
would alegedly have enabled Newell to meet that “ burden.”

As the discusson below makes clear, Newel’s proffered
grounds for taking the proposed discovery were flawed. Newell
apparently assumed that the applicable statute of limitations would have
been triggered by EPA’sfirst “notice” concerning the HMPC site or its
“conditions.” That assumption, as we will show momentarily, was
unfounded, and once it is put aside the discovery proposed to be taken by
Newell bears no relation to any of the matters at issuein this proceeding.
The Presiding Officer, accordingly, did not err by denying Newell’s
January 19, 1997 request for leave to pursue discovery.

B. Satute of Limitations

The central issue presented by Newell’s appeal concerns the
application of the statute of limitations, 28 U.S.C. § 2462, to the
essentially undisputed facts of this case. Section 2462 provides:

Except as otherwise provided by Act of Congress, an
action, suit or proceeding for the enforcement of any
civil fine, pendty, or forfeiture, pecuniary or otherwise,
shdl not be entertained unless commenced within five
years of the date when the claim first accrued * * * .

The question, then, is when the claim for which the Region sought a
penalty in this case first “accrued” -- specifically, whether the Region’s
clam in this case is or is not governed by the doctrine of “continuing
violations.” Asthe Board has previoudy explained:
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The limitations period beginsto run when aviolation first
accrues. The doctrine of continuing violations provides
a specid rule for determining when a violation first
accrues. Under the specia accrud rule, the limitations
period for continuing violations does not begin to run until
an illega course of conduct is complete. Thus, if the
doctrine of continuing violations gpplies* * * , an action
for civil pendties may be initiated during the period of
continuing violations and up to five years after the
violations have ceased.

In re Lazarus, Inc., TSCA Appea No. 95-2, dip op. at 63 (EAB,
Sept. 7, 1997), 7 EAA.D. ___ (citations omitted). The Board has noted
that the speciad accrud rule for continuing violations is potentialy
applicable both to violations of “continuing obligations” and to violations
of “continuing prohibitions” See Lazarus, dip op. a 65 n.84; In re
Harmon Industries, Inc., RCRA (3008) Apped No. 94-4, dip op. at 50
n4l (EAB, Mar. 24, 1997), 7 EA.D. __.*® The focus, then, is on
determining whether a particular regulatory obligation or prohibition s, or
isnot, “continuing in nature.” Lazarus, dip op. a 65-66.

We begin by examining the statutory enactment underlying the
regulation allegedly violated. In the TSCA context, the Board has
previously undertaken such an examination in the Lazarus proceeding.
The Board there examined both the statutory provision (TSCA § 6(€))
directing EPA to promulgate PCB disposal rules and the statutory
provison (TSCA § 16(a)(1)) authorizing EPA to impose administrative
penalties for violation of the rules.

15The Board' s decision in Harmon was reversed, on grounds unrelated to the
statute of limitations, in Harmon Indus., Inc. v. Browner, 19 F. Supp. 2d 988 (W.D.
Mo. 1998). A challenge to the District Court’s decision is currently pending before the
Court of Appeals for the Eighth Circuit. Harmon Indus., Inc. v. Browner, No. 98-3775.
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The relevant portion of section 6(e) states only that “the
Adminisgtrator shall promulgate rulesto * * * prescribe methods for the
disposd of polychlorinated biphenyls.” It is silent concerning whether
violaions of those rules should be deemed continuing in nature. See
Lazarus, dip op. a 80. Theadministrative civil penaty provision, section
16(a)(1), issomewhat moreilluminating. That provision begins by stating
that anyone who violates TSCA section 15 -- by, for example, failing to
comply with any PCB disposal rule promulgated under TSCA section 6 --
“shdl beliable to the United Statesfor a civil pendty in an amount not to
exceed $25,000 for each such violation.” Section 16(a)(1) then proceeds
to explain that, for purposes of applying the $25,000-per-violation civil
penalty cap, “[€]ach day such aviolation continues shdl * * * condtitute
a separate violation of section 15.”

In Lazarus, the Board recognized that “section 16(a)(1) is
evidence that Congress contemplated the possibility of continuing
violations of TSCA.” Lazarus, dip op. a 67 (emphasisinorigind). But
the Board further concluded that section 16(a)(1) alone “does not
transformevery violation of TSCA into acontinuing violation.” 1d. at 68.
The Board therefore found it appropriate, in the TSCA context, to
examine separately each regulatory requirement or prohibition allegedly
violated for indicia of whether that particular requirement or prohibition
is“continuing” in nature. Inthisanayss, “[w]ordsand phrases connoting
continuity and descriptions of activities that are typicaly ongoing are
indications of a continuing nature * * * [whereas] a continuing nature
may be negated by requirements that must be fulfilled within a particular
time frame.” 1d. a 66 (footnotes omitted). Lazarus demonstrates that,
within the confines of the TSCA PCB regulations, certain regulatory
provisons exhibit indicia of “continuity” whereas others implicate a
“particular timeframe,” leading to divergent applications of thelimitations
bar. Seeid. at 73 (obligation to register PCB transformer with local fire
response personnel held continuing in nature); id. at 78 (obligation to
mark transformer room access door with a prescribed symbol held
continuing in nature); id. at 82-83 (obligation to prepare and maintain
yearly records “on the disposition of PCBs and PCB Items’ held not
continuing in nature). The Board has not previously undertaken such an
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analysis with respect to 40 C.F.R. 8§ 761.60(a)(4), which Newell is
aleged to have violated. The question whether violations of section
761.60(a)(4) are“continuing” in nature, for statute of limitations purposes,
is therefore one of first impression.

We are not without reliable guideposts, however, given the
outlinesof an analytical framework that emerge from Lazarus and, more
importantly, the detailed attention that matters involving PCB disposal
have aready received in the Agency’s administrative case law. The
provison at issue in this case, 40 C.F.R. § 761.60(a)(4), has been
interpreted in several previous Agency decisions concerning matters
other than the statute of limitations. The reasoning in those decisions,
when combined with a close reading of the regulatory text, illuminesthe
issue at hand.

Our point of departure is the text of section 761.60(a)(4):

Any non-liquid PCBs at concentrations of 50
ppm or greater in the form of contaminated soil, rags, or
other debris shal be disposed of:

() In an incinerator which complies with
§ 761.60; or

(i1) In achemica waste landfill which complies
with § 761.75.

Previous Agency case law has tended to focus on which parties
are responsible for compliance (and hence potentidly liable for failure to
comply). We put that question aside for the moment, athough we will
revist the matter at some length in a subsequent section of this opinion.
For present purposes, a different feature of the regulation is noteworthy:
The regulation contains elements of both obligation and prohibition. It is
written in the affirmative -- disposal shall occur in one of two specified
ways -- but aso delivers, clearly and unmistakably, the message that
disposal shall not occur in any other way. In addressing whether
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violaions of this regulation are continuing in nature, we consider both the
obligation and the prohibition. Both aspects of the regulation direct us
toward the same result.

Viewed as an obligation, the regulation on its face carries no
temporal limitation. It does not, as we expressed the idea in Lazarus,
prescribe a “requirement[] that must be fulfilled within a particular time
frame.” Onthe contrary, nothing in the regulation remotely suggests that
the obligation described is discharged or extinguished smply with the
passage of time. Instead, the obligation is discharged only with the
occurrence of a specified event -- the proper disposa of PCB-
contaminated soil at an incinerator or achemica waste landfill. Until this
occurs, compliance with the regulatory mandate has not been achieved,
and the responsible party commits, each day, a violation of section
761.60(8)(4). The regulatory text, accordingly, suggests that an
administrative enforcement action for violation of section 761.60(a)(4) is
timely if commenced within five years after the noncompliance endswith
the lawful disposal of the contaminated material.

The same result obtains if we regard section 761.60(a)(4) as a
prohibition against methods of disposal other than those specificaly
authorized. 1t isuseful in this regard to examine the broader Subpart D
(“Storage and Disposd”) regulatory framework, and to identify the
circumstances in which the prohibition does not gpply, i.e., when it is
permissble to do something with PCB-contaminated soil other than
incineration or landfilling. There are only two such circumstances. First,
if contaminated soil was placed in a“ disposal site” (which need not bean
incinerator or a chemical waste landfill) before the PCB disposa rules
were enacted, it is sometimes permissble smply to leave the
contaminated soil in place; such soil is, in effect, not regulated under Part
761. See 40 C.F.R. § 761.60 (Note). Alternatively, if PCBsin the form
of contaminated soil are housed in a storage facility meeting stringent
regulatory requirements, the soil may be kept in that facility for up to a
year; temporary “storage for disposa,” in other words, is a permissible
method of handling PCB-contaminated soil until the end of the one-year
grace period. See 40 C.F.R. 8 761.65(a). All other PCB-contaminated
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0il, however generated or encountered, is governed by section
761.60(a)(4), and may not be addressed in any manner other than
incineration or landfilling. Thus, in toto, by forbidding al methods of
disposal other than incineration and landfilling, section 761.60(a)(4)
effectively divides the universe of PCB-contaminated soil among four
mutually exclusive categories: (1) pre-rule, conditionally unregulated soil
(largely unaffected by section 761.60(8)(4));%¢ (2) soil lawfully held in
storage for disposal (temporarily unaffected by section 761.60(a)(4));
(3) oil lawfully disposed of in compliance with section 761.60(8)(4); and
(4) noncompliant PCB-contaminated soil.

In its administrative case law, EPA has treated this fourth
category of soil -- that which is subject to TSCA regulation, is not
lawfully in storage for disposal, and has not been lawfully disposed of in
an incinerator or in a chemical waste landfill -- as being “in a state of
improper disposal.” In re City of Detroit, 3 E.A.D. 514, 518 (CJO
1991); Inre Standard Scrap Metal Co., 3E.A.D. 267, 270 (CJO 1990).
This is the category of material with which we are concerned in this
case.

What is it that terminates a “ state of improper disposal”? The
answer is not, based on anything stated or implied in the regulations,
smply the passage of time. A “state of improper disposa” logically
persists until proper disposa occurs, and, indeed, Agency case law so
states: “If [PCBs] have been taken out of service for disposal, the
responsible party must dispose of the PCBs in accordance with the
requirements [of section 761.60(a)(4)]. Failure to do so congtitutes a
violaion of the regulation, and the violation continues aslong asthe PCBs
remain out of service and in a state of improper disposa.” Standard

186The record is unclear as to whether the contaminated soil at issue here was,
prior to the February 1985 excavation, in this nonregulated category of material. Thisis,
in any case, immaterial, as we find that it was Newell’ sexcavation and stockpiling of the
contaminated soil that both subjected the material to regulation and established Newell’s
responsibility for proper disposal.
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Scrap Metal Co., 3E.A.D. at 269-70. While Standard Scrap did not
specificdly address this issue in the context of a statute of limitations
dispute’!” we find its logic equally compelling here.

Thus, in the find analyss, we smply discern no textual or logica
bass -- nor does Newell suggest one -- for regarding unremedied
violaions of section 761.60(a)(4) as being limited, for accrua purposes,
to a single ingtant, a single day, or any other particular period of time.
Indeed, to conclude otherwise would produce an outcome difficult to
reconcile with the policy thrust of the statute and the regulations. A party
legdly responsiblefor ensuring the proper disposal of PCB-contaminated
materia, but disinclined to incur the expense, might well have good
reason smply to do nothing for five years.

We are mindful of the important purposes served by statutes of
limitations generally and by section 2462 in particular -- including, notably,
the preclusion of enforcement actions based on claims that have become
“stale” with the passage of time. As we recognized in Lazarus,
“[plassage of time between the date of a violation and the date of
prosecution may serve to obscure basic facts through lost evidence and
faded memories.” Lazarus, dip op. at 64. But aswe further explained,
“[c]oncerns about staleness * * * are much less compelling when a
violaive course of conduct that began in the past continues unabated into
the five-year period immediately preceding the filing of the complaint.”
Id. a 64-65.

The latter observation brings into focus a second central issue
presented by this appedl: specificaly, Newell’ s contention that “ disposal”

"Sandard Scrap addressed the burden of proof with respect to the
applicability of the “disposal site” exemption from the PCB disposal regulations. The
disposal site exemption appeared in a Prefatory Note preceding 40 C.F.R. § 761.60 and
it provided, in part, that “[t]his subpart does not require PCBs or PCB Items landfilled
prior to February 17, 1978 to be removed for disposal.” The disposal site exemption,
which is not at issue in the present case, was deleted from Part 761 effective August 28,
1998. See 63 Fed. Reg. 35,384 (1998).
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is, by definition, a one-time event that occurs only at the moment when
PCBsarefirst taken out of service. If Newell’scontention in that regard
were correct, improper disposal logicaly could never “continue” over
time or be regarded as a “course of conduct,” and the Region's
enforcement action against Newell would not only be time-barred, but
would also fal for lack of any evidence of Newell’s direct involvement
in the origina burying of these capacitors at the Fidelity Road site (the
moment at which, according to Newdll, the PCBs werefirst taken out of
service). Having disposed of Newd |’ s statute of limitations arguments,
we therefore turn our attention now to this question of the meaning of
“diposd” under 40 C.F.R. Part 761, Subpart D, and the other related
liability issues that Newell has raised.

C. “Disposal” and Other Liability Issues
1. “Disposal” of PCBs Occurred

Newell raises an extensive series of objections to the Presiding
Officer’ s ligbility ruling, none of which raises agenuineissue of materia
fact. First, and most prominently, Newell contends that the Presiding
Officer committed reversible error when he concluded that Newell had
engaged in conduct meeting the definition of “disposal” under the PCB
Rule. Newel’'s specific contention in this regard is that “disposa”
constitutes a one-time occurrence, and that in this case disposal occurred
only when the capacitors containing PCBs were originally buried and
their contents released into the surrounding soil. According to Newell’s
theory, the subsequent excavation and stockpiling of PCB-contaminated
s0il could thus not congtitute “disposal” within the meaning of the PCB
Rule. Because the Region did not produce evidence implicating Newell
intheoriginal disposal of the capacitors, Newell argues, the Region failed
to establish that Newell committed an act congtituting unlawful disposal
under 40 C.F.R. § 761.60(a)(4).

We note at the outset that, if Newell’s interpretation of disposal
as a one-time occurrence were correct, no TSCA liability would attach
even if Newell had taken the pile of contaminated soil from the Fiddity
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Road site and dumped it into the nearest river, stream, or vacant |ot.
Such an interpretation would be difficult to reconcile with the
environmenta protection goals of the TSCA regulatory regime. Seeln
re Samsonite Corp., 3 EAA.D. 196, 199 (CJO 1990) (PCB regulations
“should be read in such a way as to further the purposes of the Act,
particularly where, asinthiscase, public health and safety areinvolved”)
(citing TSCA 8 6(e)(2)(B), 15 U.S.C. § 2615(¢)(2)(B)); 15 U.S.C.
§ 2601(b)(2) (cdling for regulation of “chemical substancesand mixtures
which present an unreasonable risk of injury to hedth or the
environment”).

In any case, Newell’sinterpretation of “disposa” isinconsistent
with the regulatory definition of “disposa” at 40 C.F.R. § 761.3, and thus
must fail. This section provides:

Disposal means intentionaly or accidentally to
discard, throw away, or otherwise complete or terminate
the useful life of PCBs and PCB Items. Disposd
includes spills, leaks, and other uncontrolled discharges
of PCBs as well as actions related to containing,
transporting, destroying, degrading, decontaminating, or
confining PCBs and PCB Items.

Itistrue, as Newell emphasizes, that an act of “disposal” occurs
when the “useful life” of PCBs is first brought to an end. Newell is
correct, therefore, in asserting that PCB “disposa” occurred when the
capacitorswere buried at the Fidelity Road site and their contents |eaked
into the surrounding soil. Section 761.60(d)(1) of the PCB Rule expressly
confirms that thisis so: “ Spillsand other uncontrolled discharges of PCBs
at concentrations of 50 ppm or greater constitute the disposal of PCBs.”
40 C.F.R. 8§ 761.60(d)(1). But the regulatory definition of disposa
includes far more than spills and other uncontrolled discharges, and it
expresdy embraces activities undertaken to address known PCB
contamination. Thus, 40 C.F.R. § 761.3 states that “[d]isposal includes
spills, leaks, and other uncontrolled discharges as well as actions related
to containing, transporting, destroying, degrading, decontaminating, or
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confining PCBs or PCB items.” The act of excavating and stockpiling
PCB-contaminated soil at the Fidelity Road siteis clearly in the nature of
actionto “contain,” “transport,” and “confineg’” PCBs. Moreover, leaving
the stockpiled waste abandoned there for a period of years is evidence
that the PCB-contaminated soil was “discarded” within the meaning of
the rule. Accordingly, the Presiding Officer correctly applied the
regulatory definition by holding that Newell committed an act of improper
disposal by knowingly causing PCB-contaminated soil to be excavated
and stockpiled in a corner of the HMPC dsite, and then “leaving [the
PCBs]| there and taking no further clean-up action.” Partial Accelerated
Decision on Issue of Liability at 23.18

2. PCB “Disposal” Need Not Involve “ Exacerbation”
of Pre-Existing Site Conditions

Newell next argues that even if stockpiling and abandonment of
PCB-contaminated soil does satisfy the regulatory definition of disposd,
that definition should be supplemented by an implied requirement of
“exacerbation.” According to this argument, EPA cannot establish a
violation of the disposal rules unless it can show conduct meeting the
definition in section 761.3 and, in addition, show that the conduct
“exacerbated” the environmenta conditions at the Site by, for example,
causing contamination of previously uncontaminated areas of the affected
site. Because we find nothing in section 761.3 that supports

18A|so supportive of the Presiding Officer’ sanalysisisthe Note preceding the

disposal regulations in Part 761, Subpart D. (Although it has since been deleted, see
supra notel7, theinterpretive Note prefacing the disposal ruleswasin effect throughout
the period of the violations at issueinthiscase.) Among other things, the Noteindicates
that PCBs “landfilled” before February 17, 1978 need not be “removed for disposal.”
The Note makes clear, however, that those PCBs become subject to the Subpart D
disposal requirementsif they are excavated: “[1]f such PCBs or PCB Items are removed
from the disposal site, they must be disposed of in accordance with this subpart.”



32 NEWELL RECYCLING COMPANY, INC.

augmentation with this additional requirement, we regject Newel’s
argument that proof of “exacerbation” is required.*®

3. There Was Sufficient Evidence of Newell Recycling
Company’s Involvement in the Disposal Violation

An introductory provision of the PCB Rule (40 C.F.R. 8 761.1
[“Applicability”]), citing the relevant statutory language, states that civil
pendty liability extends to “any person” who fails to comply with the
regulatory requirements:

Section 15 of the Toxic Substances Control Act
(TSCA) states that failure to comply with these
regulations is unlawful. Section 16 imposes ligbility for
civil penaties upon any person who violates these
regulations, and the Administrator can establish

91n support of itscontention that exacerbation shoul d be regarded asan element
of a PCB disposal violation, Newell citesfour cases, all arising under the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §8
9601 et seg.: Alcan-Toyo America, Inc. v. Northern Illinois Gas Co., 881 F. Supp. 342
(N.D. Ill. 1995); Ganton Technologies, Inc. v. Quadion Corp., 834 F. Supp. 108 (N.D.
1. 1993); Kaiser Aluminum & Chemical Corp. v. Catellus Development Co., 976 F.2d
1338 (9th Cir. 1992); and Tanglewood East Homeowners v. Charles-Thomas, Inc., 849
F.2d 1568 (5th Cir. 1988). Based as they are on a different statutory scheme and text,
we find them inapposite to the matter at hand. Wea so notethat, of the casescited, only
one, Alcan-Toyo, even arguably standsfor the proposition for whichitisadvanced. Even
that case, however, standsfor the narrow proposition that one court, in ngrelative
fault for purposes of an equitable allocation of response costsinaCERCLA contribution
action between responsible parties, considered excavation and stockpiling of tainted soil
that causes exacerbation of site conditions materially more blameworthy than similar
activity that does not cause such exacerbation. Thereisnothing in Alcan that persuades
us that there is or should be an implied “exacerbation” requirement in al environmental
statutes and regulations that employ the term “disposal.” Thus, Alcan notwithstanding,
we conclude that Region 6 was not required to produce evidence of exacerbation in order
to establish Newell’ s liability for violating 40 C.F.R. § 761.60(a)(4).
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appropriate remedies for any violations subject to any
limitations included in section 16 of TSCA.

40 C.F.R. § 761.1(d). With respect to cases involving improper disposal
of PCBs, administrative case law supports the view that, “violators’ in
such cases include those who have “caused (or contributed to the cause
of) the disposa.” In re City of Detroit, 3 E.A.D. 514, 526 (CJO 1991).
With that in mind, we turn now to Newell’s claim that the evidence
before the Presiding Officer in this case was not sufficient to establish
Newdl’s respongbility for adisposa violation.

Newell contends that the Presiding Officer committed error by
concluding that Newell Recycling Company, rather than one of its
affiliates, was a party responsible for any violation of the PCB disposa
rules that may have occurred at the Fidelity Road site. That contention
is untenable when viewed againgt the undisputed facts. Newel
Recycling Company may not have acted alone, but it was certainly an
active party in the events congtituting the TSCA violation. Newell
Recycling Company wasthe owner of the Fidelity Road siteimmediately
before its conveyance to HMPC. In conveying the property, Newell
Recycling contractually assumed responsibility for on-site* occurrences.”
Indeed, the 1985 cleanup of lead contamination, the attendant discovery
of PCB contamination and creation of the PCB waste pile, and the
subsequent efforts to remediate PCB contamination all flowed
proximately from this covenant by Newel Recycling. Newel
Recycling’'s owner, Alton Newell, was shown to have visited the Site in
response to HMPC's demand for a remedia response. Until this
enforcement case, Newell Recycling never so much as suggested that
some other Newel| entity was actually responsible for the contaminated
s0il pile, and the record is devoid of any evidence that the work in 1985
was undertaken without Newell Recycling's participation. Newell
Recycling executed a tolling agreement with respect to claims arising
from the contamination of the HMPC site in July 1987. Newell
Recycling, through Wayne Mathis, hired LAN to make recommendations
with respect to a PCB cleanup both in 1987 and in 1989-90. Newell
Recycling was contacted by the EPA inspector in October 1989 and did
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not, so far as the record discloses, point the inspector toward one of its
affiliates.  Findly, it was Newel Recycling that entered into an
agreement, in May 1995, to undertake the removal of the PCB-
contaminated soil at its own expense. Given Newell’s multiple contacts
with this matter, including contractual and other undertakings to do
removal work, we conclude that it is more likely than not that the actual
physical undertaking of the removal work was performed pursuant to
Newell’s direction and control. Accordingly, we find that Newell
Recycling did, indeed, cause, or contribute to the cause of, the unlawful
disposal of PCB-contaminated soil. Thus, the Presiding Officer did not
err in concluding that Newell Recycling was aliable party for the PCB
disposal violation at issue in this case.

4. There Was Sufficient Evidence of Regulated PCB
Concentrations in the Soil Pile

Newdl clams that Region 6 failed to prove a violation of the
PCB disposal rules because it did not sufficiently establish the presence
of regulated PCB concentrationsin the soil at the Fidelity Road site either
as of September 1992 or as of February 1994. Significantly, Newell cites
neither expert opinion nor probative evidencein support of itscontentions.
With respect to the September 1992 soil sampling results, Newell
speculates that the samples might either have been taken improperly or
anayzed improperly. With respect to the PCB concentration as of
February 1994, Newell speculates that “natura bioremediation, dilution
or other factors may have teamed up to modify any contaminant levels
that might have existed in 1992.” Brief for Appellant at 23-24. Newell’s
speculation is inadequate to create a genuine issue of material fact
regarding the presence or absence of regulated PCB concentrations in
the soil.

Asto the September 1992 testing, Newell complainsthat “it was
provided with no hearing a which Region 6 experts could be cross-
examined.” Brief for Appellant at 23. Newell misconstrues the nature
of summary adjudication. As the Board observed in In re Dos
Republicas Resources Co., 6 E.A.D. 643 (EAB 1996), it is necessary
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to oppose a properly supported motion for summary adjudication “by
referencing probative evidence in the record, or by producing such
evidence.” 1d. at 662 (citations omitted). “Summary judgment may not
be avoided by merely aleging that a factual dispute may exist, or that
future proceedings may turn something up.” 1d. (citing United Satesv.
Potamkin Cadillac Corp., 689 F.2d 379, 381 (2d Cir. 1982)). See also
InreClarksburg Casket Co., EPCRA Appea No. 98-8, dip op. a 12-
19 (EAB, July 16, 1999), 8 EA.D. __ (respondent’s defense, though
“theoretically possible,” could not prevent the entry of an accelerated
decison against respondent, where respondent failed to produce
probative evidence in support of the defense). Here, Region 6 produced
evidencein support of itsMotion for Accelerated Decision demonstrating
the presence of regulated concentrations of PCBs in the soil pile as of
September 1992. With the Region having produced such evidence, it was
incumbent upon Newell -- to avoid summary adjudication of that
particular issue -- to go beyond mere alegation and speculation by
presenting some evidence indicating possible sampling improprieties
and/or laboratory errors. The Presiding Officer was not required to
conduct an evidentiary hearing based solely on Newell’ s unsubstantiated
concern that it might uncover such evidence in the course of cross-
examination.

The sameanaysisholdstruewith respect to Newel |’ sconclusory
assertion that “natural bioremediation” or other means of dilution “may
have” reduced PCB concentrationsin the soil pile below regulated levels
before February 21, 1994, i.e., the end of the period for which Region 6
sought pendties in this action. Newel could not avoid summary
adjudication by offering sheer speculation concerning what “may have’
happened to the contaminated soil between September 1992 and
February 1994. It was incumbent upon Newell to offer countervailing
evidence sufficiently probative to create agenuineissue for resolution at
a hearing, but Newell made no attempt to do so.

We note that Newell, having managed the disposal of the PCB-
contaminated materia in 1995, was in a position to conduct its own tests
of the material at that time. Had Newell come forward with evidence
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that, at that later date, PCBswere no longer present at levels of concern,
its contentions might have greater force. But this Newell did not do.
Because Newell failedto offer any such evidence, the Presiding Officer
did not err when he resolved the issue in the Region’ s favor by means of
summary adjudication.

D. Penalty Issues
1. Evidentiary Hearing

Newell argues, prdiminarily, that it wasper seimpermissiblefor
the Presding Officer to assess a pendty against it without first
conducting an evidentiary hearing. Newell relieson 40 C.F.R. § 22.15,
which statesthat “[a] hearing upon theissuesrai sed by the complaint and
answer shall be held upon request of respondent in the answer.” We
have held, however, that an ora hearing (as opposed to an opportunity to
obtain aruling from the Presiding Officer on the documentary record) is
required only if the party requesting the hearing raises a genuine issue of
material fact. Inre Green Thumb Nursery, Inc., 6 EAA.D. 782, 792-93
(EAB 1997).2° Asexplained fully below, we find that Newell’ s penalty
arguments fail to raise a genuine issue of materia fact and that,
consequently, Newell was not entitled to an evidentiary hearing. We
smilarly find that the Presiding Officer did not err in applying the law to
the unrefuted facts before him.

20EPA’ suseof an“ administrative summary judgment” procedurewasexpressly

approved by the First Circuit in Puerto Rico Aqueduct & Sewer Authority v. EPA, 35F.3d
300 (1st Cir. 1994), aff' g In re Mayaguez Regional Sewage Treatment Plant, 4 E.A.D.
772 (EAB 1993). We reject Newell's suggestion that the procedure violates the
Administrative Procedure Act or works a denial of due process. See Green Thumb, 6
E.A.D. a 792 (“Even the constitutional right to due process requires that the person
claming the benefit of that due process must first place some relevant matter into
dispute.”) (citing Codd v. Velger, 429 U.S. 624, 627 (1977)).
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2. Gravity Based Penalty

Pursuant to EPA’s April 9, 1990 Polychlorinated Biphenyls
Penalty Policy (“Penaty Policy”), which the Presiding Officer applied in
this case, pendties for PCB Rule violations are calculated in two stages:
“(1) determination of a ‘gravity based penaty’ (GBP), and
(2) adjustments to the gravity based pendty.” Pendty Policy at 1. The
Penalty Policy implements the requirements set forth in TSCA section
16(a)(2)(B), which provides:

In determining the amount of acivil pendty, the
Adminigrator shall take into account the nature,
circumstances, extent, and gravity of the violation or
violations and, with respect to the violator, ability to pay,
effect on ability to continueto do business, and history of
prior such violations, the degree of culpability, and such
other matters as justice may require.

Under the Penalty Policy framework, the first four statutory factors --
nature, circumstances, extent, and gravity -- arereflected in the proposed
GBP, whereas the remaining statutory factors (the specified
characteristics of the violator and “such other matters as justice may
require’) are reflected in adjustments to the proposed GBP.

Before the Presiding Officer, Newell Recycling made the
following argumentsin response to the gravity based pendty proposed by
Region 6:

(1) Region 6 failed to quantify, or faled to reiably quantify, the
amount of materia involved in the violaion, and should therefore, by
default, have characterized the violation as“ minor” in extent for purposes
of a GBP calculation. Opposition by Respondent Newell Recycling
Company, Inc. to Region 6's Proposed Pendlty at 2 (Aug. 8, 1997)
(“Penalty Opp.”);
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(2 The Region should not have characterized the
“circumstances’ of the violation, for purposes of applying the Penaty
Policy’s GBP matrix, as “High Range, Level One,” because that
characterization “bearsno rationa e [sic] relationship to any human health
concerns.” Penalty Opp. at 3. See also id. at 12 (arguing that the
Region’s pendty proposd is“outrageous’ in the context of this“piddling
little case”).

The Presiding Officer concluded that neither of those contentions
created a genuine issue of material fact with respect to the
gopropriateness of the Region's pendty proposal, and that both
contentions were erroneous as a matter of law. Newell advances both
contentions again inits appellate brief. Brief for Appellant at 41-44. For
the following reasons, the Board holds that the Presiding Officer did not
err on either point.

a Extent

As a general matter, the Penalty Policy provides for three
possble “extent” classifications. Minor, Significant, and Mg or. According
to the Penalty Policy, “extent,” as used in the statute, is understood to
refer to “the *extent’ of potential or actual harm from agiven violation.”
Penalty Policy a 1. In order to classfy disposa violations, in particular,
with respect to extent of potential or actual harm, the Penalty Policy
looks to the amount of materid involved in the violation and adjusts that
amount, in certain circumstances, to account for the materia’s PCB
concentration. Where, as here, the volume of PCB fluid involved in a
disposal violation is not ascertainable, the amount of materia for penalty
caculaion purposes is measured either in terms of surface area (i.e.,
sguare footage of contamination, for fresh spills onto the ground or some
other surface) or volume of material contaminated (.e., cubic feet).
Because this caseinvolved soil contaminated over time as aresult of the
buria and leakage of PCB articles rather than a spill onto a measurable
surface, the Region appropriately looked to the volume of the soil
involved in theimproper disposal. When soil volumeis used, the“ extent”
classifications are:
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I less than 60 cubic feet = Minor
I between 60 and 300 cubic feet = Significant
I more than 300 cubic feet = Mgjor.

Penalty Policy a 6-7. Findly, the Penaty Policy states that no
concentration adjustment is to be applied “when the PCB materid is
measured by a measure for solids other than weight. * * * The cost of
disposal of such materias is not dependent on their concentration of
PCBs. Accordingly, to alow adjustments for lower concentration might
remove the economic incentives to dispose of these materias properly.”
Id. a 9.

As noted previoudy, during an October 1989 inspection of the
HMPC site, EPA’s inspector observed “two soil piles contain[ing]
approximately 20 cubic yards each.” See RX 11 at 8. With its brief to
the Presiding Officer concerning penalty issues, Region 6 submitted the
Declaration of EPA environmental scientist Jeffrey Jay Robinson dated
July 18, 1997. Robinson states that he determined the “extent” of
Newell’s disposal violation based on one of the two 20-cubic-yard soil
piles shown to have been present at the HM PC site during October 1989.
Robinson explains that “the 20 cubic yards exceeded the 300 cubic feet
waste quantity for Mg or Extent Digposal Violations (acubic yard equals
27 cubic feet; 20 cubic yards x 27 cubic feet per cubic yard equals 540
cubic feet). Therefore, the extent of the disposal is Major under the
Penalty Policy.” Robinson Declaration at 2.

Newell claims on appedl, as it did before the Presiding Officer,
that a penalty could not properly be based on the 540-cubic-foot volume
of the soil pile because the record contains “insufficient data for an
expert opinion to be formulated regarding the quantity of regulated
substances involved.” Brief for Appellant at 42. To support that
contention, Newell restates an argument that we have previously
encountered among Newell’s defenses to liability, namely, that EPA’s
sampling of the soil pile in September 1992 was inadequate to establish
contamination of the soil with regulated levels of PCBs.
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Aswe have aready held in connection with Newell’ s defense to
lighility, Newell cannot avoid summary adjudication smply by speculating
that the 1992 sampling and analysis of the soil pile may have produced an
erroneous result. Newell must offer probative evidence indicating that
improper sampling and/or faulty laboratory analysis may in fact have
occurred. Newell offers no such evidence. Accordingly, the Presiding
Officer did not err by ruling that, for purposes of applying the Agency’s
PCB Penalty Policy, Newd |’ sviolation should properly be characterized
as“mgor” in extent.?!

b. Circumstances

The circumstances of the violation must aso be classfied in
order to arrive a a gravity based penalty under the Penalty Policy
framework. The Penalty Policy creates six different classifications,
labeled, in decreasing order of theviolation’s* probability of causing harm
to human health or the environment,” as follows: High Range - Leve 1,
High Range - Level 2, Medium Range - Level 3, Medium Range - Level
4, Low Range- Leve 5, and Low Range - Level 6. Penalty Policy at 9.
All disposal violations are classified under the Penalty Policy as either
High Range- Level 1 or Medium Range - Level 3. Pendlty Policy at 10-
11. The Policy refers to the Level 1 disposa violations as “major
disposd” violations and to the Level 3 disposal violations as “minor
disposd” violations. These “mgor” and “minor’ designations are
unrelated to the “magor” and “minor” designations used in classfying the
extent of a violation. Id. a 9 (footnote). As discussed previoudy, the
extent of adisposa violation isbased on the quantity of materia involved
in the violation combined, in certain instances, with the PCB

21Becausethe 1989 inspection report contains sufficient evidence of thevolume
of soil involved in this violation, we do not consider or address the Presiding Officer’s
suggestion that, in the alternative, evidence of soil volume could be derived from the
September 1995 hazardous waste manifests prepared in connection with the ultimate
removal of the soil from the HMPC site.
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concentration present in that material. The*circumstances’ of adisposal
violation -- level 1 or level 3 -- are determined quite differently.

The Pendty Policy describes level 3 disposa violations only by
example: “An example of a[leve 3] disposal violation isaleak in which
aPCB Article has PCBs on any portion of its externa surface, but the
PCBs did not run off the surface.” Penalty Policy at 11. That example
certainly does not seem to capture the essence of the violation at issue
here, in which PCBs surely did not remain confined to the surface of a
particular article without “running off” or otherwise escaping into the
surrounding environment.  The violation must therefore be assigned to
circumstance leve 1, which includes:

any significant uncontrolled discharge of PCBs, such as
any leakage or spills from a storage container or PCB
Item, failure to contain contaminated water from afire-
related incident, or any other disposal of PCBs or
PCB Itemsin a manner that is not authorized by the
PCB regulations * * * |

Penalty Policy at 10 (emphasis added). Because the discarding and
abandonment of PCB-contaminated soil in a pile constitutes “ disposal
* * * in a manner that is not authorized by the PCB regulations,” the
Presiding Officer did not err by classifying the circumstances of this
violation as “High Range - Leve 1.

Newell’s only contention to the contrary is essentially a legal
argument -- that the level 1 versus level 3 distinction should depend, at
least in part, on the PCB concentration of the material involved in the
violation. Brief for Appellant at44. What Newell’ sargument overlooks
is that the “extent” component of the gravity based penalty is where
concentration adjustments, if any, are made. No such adjustment was
made in the “extent” component in this case because, as explained in the
relevant section of the Pendlty Policy, disposal costs for a given volume
of PCB-contaminated soil do not vary with the specific concentration of
PCBs that are present; concentration adjustments are unwarranted
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where, asin this case, the “extent” of the violation is measured in cubic
feet. See Pendlty Policy at 9.

For dl of the foregoing reasons, the Presiding Officer did not err
in determining that there were no genuine issues of material fact in
dispute relative to the calculation of a gravity based penalty or when,
having consulted the “matrix” at page 9 of the Pendty Policy, he
concludedthat $25,000 was an appropriate gravity based penalty for each
violation at issuein this case.

3. Separate Penalty for Each Day of Violation

Section 16(a)(1) of TSCA provides for administrative civil
penalties not to exceed $25,000 “per violation,” and it provides that for
purposes of applying the pendty limit, “[elach day such violation
continues shall * * * congtitute a separate violation.” In this action
Region 6 alleged that Newel | had continuoudy violated the PCB disposal
requirements from September 10, 1992 through February 21, 1994 -- a
period of 529 days. It requested a full $25,000 pendty for the first day
of violation, and ten percent of that amount ($2,500) for each of the 528
subsequent days. Although Newell objected to the proposed imposition
of per-day penalties before the Presiding Officer,?? the Presiding Officer
turned aside that objection, Penalty Decision at 7-8, and Newell has not
made any similar argument on appeal. Accordingly, the total gravity
based penaty assessment stands at $1,345,000 ($25,000 + [528 x
$2,500]), less a reduction based on the settlement between EPA and
HMPC, as discussed infra. We now turn to Newell’s clams for
downward adjustments to the gravity based penalty.

22Newell’s objection was erroneously based on a superseded 1980 penalty
policy. See Penalty Opp. at 7-8.
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4. Adjustments Proposed by Newel |

Onapped, Newel | identifiesninefactorsthat, initsview, warrant
downward adjustment of the civil penaty. These factors are: (1) the
Region’s failure to join other “responsible parties’ in its enforcement
action; (2) disclosure of “the aleged problem” to “the State of Texas
(and EPA) in 1985 and again in 1987"; (3) lack of environmental harm
resulting from the disposal violation; (4) the eventua removal of the soil
pile at an aleged cost of $84,000; (5) the Region’s refusdl to “credit”
Newell with the aleged $84,000 remova cost; (6) the size of the payment
required to be made by HMPC under its settlement with the Region; (7)
the Region’'s “refusa to use the BEN modd” in calculating a proposed
pendty; (8) the Region’s “inaction” between 1985 and the date of
commencement of the enforcement action; and (9) the fact that lower
pendlties have been assessed in certain other TSCA penalty actions that
have been the subject of administrative appeals.

a. Estoppel Arguments (Factors 5 and 8)

We first addressapair of mitigation arguments raised by Newell
that are in the nature of estoppel claims, specificaly (1) the claim that
Region 6 acted inequitably by commencing the enforcement processafter
a period of inaction, and (2) the claim that Region 6 “reneged” on a
commitment to deduct Newell’s cleanup costs from whatever civil
pendty the Region might seek in an enforcement action. Brief for
Appellant at 48. We conclude that there are no genuine issues of
materid fact in dispute relative to these claims and that, consistent with
the Presiding Officer’s analysis, the conduct alleged by Newell does not
giverise to an estoppel against the government.

This Board examined equitable estoppd principlesin Inre B.J.
Carney Industries, CWA Appeal No. 96-2 (EAB, June 9, 1997), 7
E.A.D. __. There, the Board explainedthat the circumstancesin which
the government may be equitably estopped are extremely limited, and ‘it
is well settled that the Government may not be estopped on the same
terms as any other litigant.”” 1d., dip op. a 39 (quoting Heckler v.
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Community Health Services, 467 U.S. 51, 60 (1984)).2> The Board
further explained:

A party seeking to estop the government bears a heavy
burden of demonsirating the traditiona elements of
estoppel and some “affirmative misconduct” on the part
of the government. United Statesv. Hemmen, 51 F.3d
883, 892 (9th Cir. 1995). This means that “a party
asserting equitable estoppel against the United States
must demonstrate that there was affirmative misconduct
upon which the party reasonably relied to its detriment.
Inre Wego Chemical & Mineral Corp.,4E.A.D. 513,
522 (EAB 1993).

Id. See also Linkous v. United States, 142 F.3d 271, 277 (5th Cir.
1998) (“Courts have applied estoppel to the federa government only in
the narrowest of circumstances. In order to establish estoppel against
the government, a party must prove affirmative misconduct by the
government in addition to the four traditional elements of the [equitable
estoppel] doctrine.”).?*  Against the backdrop of these principles, as

ZThere are sound reasonsfor limiting estoppel claims against the government:
“When the Government is unable to enforce the law because the conduct of its agents has
given riseto an estoppel, the interest of the citizenry asawholein obedienceto therule
of law is undermined.” Heckler v. Community Health Services, 467 U.S. at 60, quoted
in B.J. Carney, slip op. at 39.

244 Affirmative misconduct” in this context refers to “an affirmative

misrepresentation or affirmative concealment of a material fact by the government.”
Linkous, 142 F.3d at 278. The “traditional elements’ required to be proved in addition
to affirmative government misconduct are: “ (1) that the party to be estopped was aware
of the facts, and (2) intended his act or omission to be acted upon; [and] (3) that the
party asserting estoppel did not have knowledge of the facts, and (4) reasonably relied
on the conduct of the other tohissubstantial injury.” Id. (citing United States v. Bloom,
112 F.3d 200, 205 (5th Cir. 1997)).
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discussed below, we think it apparent that Newell’s two estoppel
arguments are unavailing.

Credit for Cleanup Cost Ultimately Incurred -- Newell argues
that Region 6 committed misconduct by “refuging] to credit [Newell] for
the $84,000 expended to remove the soil pile.” Brief for Appellant at 48.
Inits brief, Newd| claims that representatives of the Region “presented
to [Newdll] that such remediation, if accomplished, would be factored
into the overdl civil pendty that Region 6 was seeking.” |d. Newel
concludes that “Region 6 and [Newell] had an agreement, and Region 6
is estopped from reneging on its agreement.” 1d.

Newell made the same argument in the penalty brief that it filed
with the Presiding Officer. See Penalty Opp. a 5-6. The Presiding
Officer addressed the argument and concluded that:

[Newell’ 5] assertions are not sufficient to establish that
it relied to its detriment on complainant’'s aleged
representations where [Newell] was under an obligation
to comply with the PCB disposal rule whether or not
complainant pursued an action against it.

Penalty Decision at 10.2°

25F0llowing Supreme Court precedent, thisBoard similarly emphasized, inB.J.

Carney, that afailureto prove detrimental relianceis“fatal” to an estoppel claim against
the government:

Also fatal to [appellant’s] estoppel claim is the fact that
it has not suffered any detriment from the Region’s conduct in this
matter. Asexplained by the Supreme Court, “the party claiming the
estoppel must have relied on its adversary’s conduct ‘in such a
manner as to change his position for the worse.””

B.J. Carney, slip op. at 48 (quoting Heckler v. Community Health Services, 467 U.S. at
(continued...)
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Remarkably, on appea Newell completely ignores the issue of
detrimental reliance that the Presiding Officer considered dispositive. In
the absence of any argument to the contrary, we conclude -- as did the
Presiding Officer -- that compliance with a lega obligation does not
conditute a “detriment” and cannot, therefore, support Newel’s
promissory estoppel claim against Region 6.

Region’ sAlleged Delay in Filing the Complaint -- Newell also
contends that Region 6 refrained from taking any action for several
years?® and thereby impermissibly alowed Newell’s violations (and the
associ ated penalties) to accumulate. Newell statesthat “[i]t isaviolation
of public policy for aregulatory agency to sit back and alow pendtiesto
accrue, instead of taking action.” Brief for Appellant at 50. Further,
Newdl clamsthat only a“nomina” penalty iswarranted here based on
the reasoning of afederal district court in acase decided in 1958, United
Satesv. American Greetings Corp., 168 F. Supp. 45 (N.D. Ohio 1958),
aff'd, 272 F.2d 945 (6th Cir. 1959).

In American Greetings, acompany subject to a Federa Trade
Commisson cease and desist order filed a required “Report of
Compliance,” advising the FTC that it was engaged in a practice of
“remounting” competitors greeting cards on mounts that did not identify
the original manufacturer. The FTC did not initialy question the practice,
and an FTC representative actually “ suggested means of improving” the
remounting procedure. 168 F. Supp. at 50. Subsequently, however, the
FTC enforcement staff characterized the remounting process as a
violaion of the cease and desist order, and sought penalties for the
dleged violation in a judicia enforcement action. The court concluded

25(...continued)
59).

26Before the Presiding Officer, Newell argued that there had been “ 6 years of
inaction” on the part of the Region. Penalty Opp. at 7. Onappeal, Newell instead cites
“10 years of inaction.” Brief for Appellant at 50. Otherwise, Newell’sargument to the
Presiding Officer isidentical to Newell’s argument on appeal.
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that the agency was not estopped from characterizing the remounting
practice as a violation of its order, but the court aso concluded that the
agency’sinitia failureto question the practice wasrelevant in calculating
apendty for theviolation. The court fixed the pendty at $200, reasoning
that the Government “might [have led] the defendant to believe that the
Government was not objecting” to the practice at issue. Id.

Newdl’s reliance on American Greetings is decidedly
misplaced. Here, Newell wasat al timesaware of theimproper disposal
of PCBs at the HMPC site and the need for their removal and lawful
disposd. There is no alegation, and no evidence, that anyone from
Region 6 said anything at any time that might have confused the issue.
See, e.g., CX 27 (8/19/85 letter from Timothy Johnson to Francis
Garrigues concerning the status of the “PCB cleanup”); CX 25 (3/21/86
letter from Mr. Garriguesto Alton Newell, noting that HMPC has had “a
pile of contaminated soil in a corner of [its] yard for about one year”).
This case istherefore readily distinguished from American Greetings.

Smilarly, Newell citesno authority for the companion proposition
that agency inaction in responding to a violation, which may have the
effect of allowing pendtiesto “accrue’ is contrary to “public policy,” and
that an enforcement action to collect such penalties is automatically
barred. The Board rejected that propositionin B.J. Carney, pointing out
that it had also emphatically been rgected by the courts:

The Region did not [by an alleged five-year
delay] waive any right to bring this enforcement action.
“[Glenerdly speaking[,] public officers have no power
or authority to waive the enforcement of the law on
behdf of the public.” United Statesv. Amoco Qil Co.,
580 F. Supp. 1042, 1050 (W.D. Mo. 1984). * * *
Likewise, in United States v. Chevron U.SA,, Inc.,
757 F. Supp. 512 (E.D. Pa. 1990), the court held that
“the fact that the EPA did nothing for four years to
enforce the regulations against Chevron would not be
considered an affirmative misrepresentation and does
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not satisfy the first requirement of the equitable estoppel
defense.” 1d. at 515. “Simply put, the government may
not be estopped from enforcing the law, even following
an extended period of no enforcement or
underenforcement.” Washington Tour Guides Ass'n
v. National Park Service, 808 F. Supp. 877, 882
(D.D.C. 1992).

B.J. Carney, dip op. a 46-47.

Thus, it is clear that Region 6 was not estopped or otherwise
barred from ingtituting this action against Newell based on any alleged
delay in doing so. We note in this regard that it seems clear that Region
6 did not affirmatively seek to maximize the accumulation of penalties by
either of the respondents. If that had been the Region’s intention, the
Region would presumably have sought pendlties for the entire five-year
period preceding the commencement of the action. The Region did not
do s0; rather, the Region dramatically narrowed the scope of its action,
seeking pendlties only for a 529-day period starting September 10, 1992
and concluding February 21, 1994. There being no genuine issue of
material fact on thispoint and, finding no lega argument that would justify
reversing the Presiding Officer on this issue, we uphold the Presiding
Officer’s conclusion that Region 6 did not commit misconduct by failing
to file this enforcement action earlier than it did.

b. “ Selective Prosecution”

Newell asserts that the Region improperly engaged in “ selective
prosecution” by filing an enforcement action against Newell and HMPC
without alsofiling an action against J.L.B. Investment Corporation, which
owned the HMPC site at one time but which has not otherwise been
implicatedin the excavation and wrongful disposal of PCB waste at issue
here, and against the contractor who moved the contaminated soil &t the
dte into a pile, apparently at Newell Recycling’s direction. Brief for
Appellant a 45. In attempting to establish such a defense, Newell
confronts a “daunting burden.” In re B&R Oil Co., RCRA (3008)
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Appeal No. 97-3, dip op. a 16 (EAB, Nov. 18, 1998), 8 EA.D. .
“[Clourts have traditionally accorded governments a wide berth of
prosecutoria discretion in deciding whether, and against whom, to
undertake enforcement actions.” 1d.

To substantiate a claim of selective enforcement or selective
prosecution, Newell must therefore establish “(1) [that it has] been
singled out while other smilarly situated violators were left untouched,
and (2) that the government selected [Newell] for prosecution
‘invidioudy or in bad fath, i.e, based upon such impermissble
considerations as race, religion, or the desire to prevent the exercise of
congtitutional rights.”” United States v. Smithfield Foods, Inc., 969 F.
Supp. 975, 985 (E.D. Va 1997) (quoting United States v. Production
Plated Plastics, Inc., 742 F. Supp. 956, 962 (W.D. Mich. 1990)).
Accord, Amato v. Securities & Exchange Comm'n, 18 F.3d 1281, 1285
(5th Cir. 1994) (defendant claiming selective prosecution “ must establish
that he was singled out for prosecution while others similarly situated
were not, and that the action against him was motivated by an arbitrary
or unjustifiable consideration, such as race, religion, or the desire to
prevent the exercise of acongtitutionally-protected right, such asfreedom
of speech”).

It is quite apparent that Newell has not met its burden. Newell
has not suggested that the enforcement action against it was motivated
by any consideration akin to racia or religious bias or adesire to prevent
the exercise of a congtitutional right. Newell certainly points to no
evidence of such an impermissible motive. Moreover, Newell hasfailed
to proffer any factsthat would persuade usthat either of the other parties
to which it points are, indeed, “smilarly stuated” in terms of culpability
for the violations at issuein this case. Therefore, Newell has raised no
genuine issue of material fact with respect to its claim of selective
prosecution, and the Presiding Officer committed no error by rejecting
the claim as a basis for penalty mitigation.
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c. Economic Benefit of Noncompliance

Newell intimates that Region 6 committed misconduct by
“refuding] to use the BEN model due to the low pendty it would
generate.” Brief for Appellant at 49. According to Newdll, application
of this model for calculating the economic benefit of noncompliance
would have required Region 6 to lower its pendty proposa to
approximately $4,480.00, dlegedly the amount of Newell's savings
resulting from noncompliance with the PCB disposal regulation. 1d.

The Presiding Officer addressed thisargument and concluded as
follows:

This argument is flawed in two respects. First, under
the Penalty Policy economic benefit is only one element
to be considered in calculating a civil pendty. Second,
and more significantly, the economic benefit component
of the pendty calculation is employed to ensure that a
penaty assessment will provide adequate deterrence,
and is therefore used only to adjust a penaty upward,
not downward.

Penalty Decision at 11.

The Presiding Officer’s application of the Penalty Policy is
indisputably correct. The relevant portion of the Pendty Policy states:

In some cases, the [gravity based penalty] may not be
sufficient to deter in the face of strong economic
incentives to violate. Where a violation involves
sgnificant economic benefit, the Agency will assess
pendties that remove any benefit, subject to the
statutory limitation of $25,000 per day. Thiswill bein
addition to the GBP and any relevant adjustment
factors.
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Penalty Policy at 19 (emphasis added). Thus, the role that economic
benefit plays in penaty assessment under the Policy is to establish the
pendty floor -- the penaty assessment must at least capture the
economic benefit of noncompliance, even if other pendty adjustment
factors would eiminate a gravity based penaty computation. The
Presding Officer therefore did not err by finding the absence of a
genuine issue of materia fact relative to this argument and declining to
reduce Newdl |’ s penalty based on Newell’ s calculation of the economic
benefit associated with its violations.

d. Voluntary Disclosure

On appeal, Newdll argues that it should have received a 25%
penalty reduction for voluntary disclosure of its violations. The PCB
Penalty Policy addresses penalty reductions for voluntary disclosure
under the heading of “ other factors asjustice may require.” The Penalty
Policy states that:

To be digible for a pendty reduction for voluntary
disclosure, a firm must make the disclosure prior to
being notified of a pending inspection. The disclosure
cannot be one that isrequired by the PCB regulationsor
that ismade after EPA hasreceived information relating
to the dleged violation.

Pendlty Policy at 18.

Wewill not consider Newell’s digibility for a pendty reduction
for voluntary disclosure, because Newell failed to request such a
reduction in its submissions to the Presiding Officer. The issue was
directly addressed in the Region’s pendlty brief, which stated (citing the
Declaration of Jeffrey Jay Robinson) that “[n]o downward adjustment
was made for ‘voluntary disclosure’ because neither Newell nor HMPC
voluntarily disclosed the violations.” Region’s Memorandum in Support
of Proposed Civil Penalty at 13 (July 23, 1997). In itsresponse, Newdll
did not point to any evidence suggesting that it had, in fact, voluntarily
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disclosed its violations, nor did Newell argue that it should receive a
pendty reduction for voluntary disclosure pursuant to the Penalty Policy.

The argument has, accordingly, been waived. See, e.g., In re Britton

Construction Co., CWA Apped Nos. 97-5 & 97-8, dip op. a 22-23
(EAB, Mar. 30, 1999), 8E.A.D. __ (under 40 C.F.R. § 22.30, appellant
“may not appeal issues that were not raised before the presiding officer.

As a result, arguments raised for the first time on appea * * * are
deemed waived.”) (citations omitted).?’

e. Lack of Environmental Harm

Newell argues that the “lack of any environmental harm is a
mitigating factor” that the Presiding Officer erroneoudly failed to consider
in assessing a penalty against it. Brief for Appellant at 46-47 (citing
Penalty Decision at 9).28 In the very portion of the Penalty Decision
cited by Newell, however, the Presiding Officer doesin fact consider the
issue of environmental harm. Specifically, the Presiding Officer states:

2'Wenotethat Newell did makereferenceto thedisclosure questioninfootnote
number 5 of its penalty brief below, albeit not in the context of arguing for penalty
mitigation. Rather, Newell raised it as part of its argument that it should have been
alowed to conduct discovery becauseit could not obtain evidence of voluntary disclosure
except by cross-examining the Region’s own witnesses at an evidentiary hearing or in
depositions. This strikes us as a disingenuous proposition. |f Newell had indeed made
avoluntary disclosure, then, surely, Newell was in the best position to attest to it.
Having failed to do so by affidavit in response to the Region’s motion for penalty
assessment, Newell cannot credibly revive this argument on appeal.

2\We decline Newell’ sinvitation to consider correspondence generated by its
own attorney, along with the absence of arebuttal by the Presiding Officer, as proof that
the Presiding Officer somehow “admitted” the absence of any environmental harmin this
case during atelephone conference. See Brief for Appellant at 46 (citing RX 24). The
Presiding Officer is hot a party to this action and is under no obligation to respond to
correspondence from the litigants, even if that correspondence seeks to attribute factual
“admissions’ to the Presiding Officer for later usein an appesl.
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Harm is given consideration under the [PCB] Penalty
Policy only in instances where a violator has taken
actions to minimize harm caused by its violation.
[Newell] makes no claim, and the facts show no
indication, that respondent took any measures to
minimize any harm or risk of harm. The mere fact that
no harm may have occurred is not areason to lower the
penalty where chance and not respondent’ s actions are
responsible for such an outcome.

Penalty Decision at 9 (citing Penalty Policy at 17).

In addition, environmental harm was addressed through the
Presding Officer’s application of the PCB Penalty Policy, since
consideration of environmental harm is inherent in the policy’s penalty
recommendations. The"degree and likelihood of harm from the conduct
or activity violating the PCB rules’ is incorporated into a pendty, in the
first instance, in the calculation of the “extent” of the violation or
vioations. See Penalty Policy a 3. The Presiding Officer thus
considered “environmental harm” in that sense by caculating a gravity
based penalty predicated on the volume of contaminated soil involved in
Newell’s violations. Pendty Decison at 4-6. In sum, the Presiding
Officer plainly did not “ignore” the issue, as Newell erroneoudy argues
on appeal. Brief for Appelant at 47. The Board finds no error in the
Presiding Officer’s treetment of this issue.

f. Cost of Remediation

Newell contends that the eventual cost of the soil removal --
which Newell claimswas $84,000 -- should be considered as amitigating
factor, and that the Presiding Officer committed a “clear abuse of
discretion” by failing to consider it as such. Newell points out that,
according to the Penalty Policy, “[p]endtiesfor * * * digposdl violaions
are based on the approximate cost of cleanup and disposal of the
materias contaminated by PCB.” Pendty Policy at 5 (quoted in Brief
for Appellant, a 47). Newell thus appears to argue that the amount of
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the penalty assessed in individua cases should be geared to the cost of
the cleanup itself.

Newell misapprehends the guidance appearing in the Penalty
Policy. The passage quoted by Newell is not an instruction regarding
assessments in individual cases; it is rather background information
introducing and explaining how the calculations in the Penalty Policy
associated with the “extent” factor were developed. Aswe have seen,
the Penalty Policy advocates distinguishing between “maor” and “minor”
disposal violations quantitetively, classfying the extent of a disposa
violation based on the quantity of contaminated materia involved in the
violation. The passage quoted by Newell simply reflects the correlation
which would ordinarily be expected between the cost of cleanup and
proper disposa and the amount of contaminated material involved. The
amount of the contamination, and remedia costs associated therewith,
have been taken into account in developing the Policy’s base penalty
assessment framework. Indeed, the policy states clearly that “the
objective [of the ‘extent’ framework] is not to estimate actual costs for
a specific case, but to provide a sufficient and reasonable basis for
caculating pendtiesthat will encourage compliance with the PCB rules.”
Penalty Policy a 7. Accordingly, we agree with the Presiding Officer
that the Penalty Policy should not be read to advocate that, separate and
apart from the “extent” caculation, penaties in individua cases
correspond to the actual costs of cleanup and proper disposal. Indeed,
to conclude otherwise could, by suppressing penalty assessmentsin cases
invalving less-expensive cleanups, serve to undermine the role of
pendties as an incentive for prompt cleanup. Failure to respond
expeditioudy to an environmental condition that can be inexpensively
addressed is particularly inexcusable and should be subject to pendties
aufficient to discourage such behavior. We thus find no error in the
Presiding Officer’ s regjection of Newell’ s argument for mitigation on this
ground. Moreover, we find no genuine issue of materia fact with regard
to thisissue.
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g. Effect of Settlement

In its pendty brief to the Presiding Officer, Newell argued that
it was necessary to deduct the amount received by EPA in its settlement
with HMPC from the pendty ultimately assessed against Newell.
Penalty Opp. at 6. The Presiding Officer did so. In hisPenalty Decision,
he directed that Region 6 “should notify respondent Newell immediately
of the amount of respondent [HMPC' 5] settlement and that amount shall
be deducted from the penalty assessed against respondent Newell.”
Penalty Decision at 13. The Presiding Officer further ordered, however,
that no other consideration would be given the settlement amount, in
recognition of the requirements of 40 C.F.R. § 22.22(a). That provision
of the Consolidated Rules states, in relevant part, that “evidence relating
to settlement which would be excluded in the federa courts under Rule
408 of the Federa Rules of Evidence is not admissible” Thus, the
Presiding Officer explained, “[g|ettlement offers or terms are not
indicative of, and should not be used as evidence of, the amount of the
gppropriate penalty in a proceeding to determine a penalty.” Penalty
Decision at 12 (citing Mclnnisv. A.M.F., Inc., 765 F.2d 240, 247-48 (1t
Cir. 1985); McHann v. Firestone Tire & Rubber Co., 713 F.2d 161,
165-66 (5th Cir. 1983); Quad/Graphics Inc. v. Fass, 724 F.2d 1230,
1235 (7th Cir. 1983); United States v. Contra Costa County Water
District, 678 F.2d 90, 92 (9th Cir. 1982)).2°

In its appellate brief, Newell does not challenge the Presiding
Officer’s ruling with respect to the effect of 40 C.F.R. § 22.22(a).

2Each of these cases involves the admissibility of a settlement between a
plaintiff and athird person -- ajoint tortfeasor or former defendant -- when offered into
evidence by the remaining defendant or defendants. The cases aretherefore procedurally
indistinguishable from the present case, involving a settlement between the complai nant
and one of two co-respondents being offered into evidence by the second co-respondent.
Rule 408 isfully applicable to settlements of this nature. See, e.g., McHann, 713 F.2d
a 166 (“Under Rule 408, ‘a defendant cannot prove the invalidity or amount of a
plaintiff’s claim by proof of plaintiff’s settlement with athird person* * *.’") (quoting
2D. Louisell & C. Mueller, Federal Evidence § 171, at 290 (1978 & Supp. 1983)).
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Nonetheless, seemingly with complete disregard for that ruling, Newel|
cites the settlement amount in its appellate brief and argues that the
Presiding Officer committed an abuse of discretion by failing to consider
the settlement amount “in his assessment of the fairness and propriety of
his penalty award” against Newell. Brief for Appellant a 49. In
response, Region 6 has filed amotion, based on 40 C.F.R. § 22.22(a), to
srike all references to the settlement amount from the record of the
proceedings before the Board. Newell opposes the motion to strike, and
addresses the Rule 408 issue only in that context.

Both the Region’s motion to strike and Newell’s claim of error
based on the Presiding Officer’s failure to consider the settlement
amount turn on the admissibility of the settlement evidence; obvioudly, if
the settlement amount was not admissible the Presiding Officer cannot
have erred by failing to consider it. We therefore turn to the evidentiary
issue and to Rule 408 of the Federal Rules of Evidence, which statesin
part:

Evidence of (1) furnishing or offering or promising to
furnish, or (2) accepting or offering or promising to
accept, a valuable consideration in compromising or
attempting to compromise a claim which was disputed
as to ether vaidity or amount, is not admissible to
prove liability for or invalidity of the claim or its
amount. Evidence of conduct or statements made in
compromise negotiations is likewise not admissible.

Fed. R. Evid. 408 (emphasis added).

Inits Opposition to the Region’s Motion to Strike, Newel | makes
three assertions:. (1) “It is EPA policy to consider other penaties when
caculating what isafair, uniform and consistent pendty”; (2) “Rule 408
appliesto ligbility issuesand not to pendty considerations’; and (3) “Rule
408 does not apply in civil pendty cases.” Oppositionto Motionto Strike
a 6 (emphasisin origind).
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Newell’s first and third assertions are negated by the very
existence of 40 C.F.R. § 22.22(a). Whether or not Rule 408 appliesin
avil penaty cases generally, section 22.22(a) dictates that it appliesin
EPA administrative civil penaty actions that are governed by part 22.
And the general policy noted by Newell -- which does not, in any event,
imply any requirement to examine settlements when calculating penalties
in litigated cases® -- is necessarily trumped to the extent that a specific
regulation such as section 22.22(a) precludesapresiding officer’ sreceipt
of particular evidentiary materia in caculating a pendty.

Newell’s assartion that Rule 408 applies only to liability rulings
isaso incorrect. The rule expressy barsthe use of settlement evidence
to prove the “amount” of a claim. United States v. Contra Costa
County Water Districtillustratesthe principle. There, the United States
filed two separate actions to recover the cost of repairs to a retaining
wall. Thefirst action, against an adjoining landowner whose conduct had
imperiled the wall, was settled, nominaly, for $75,000 -- but only $30,000
was actualy paid to the United States. In the second action, against a
user of the wall contractualy obligated to pay for maintenance, the
United States sought to recover the balance of its repair cost after
deducting the $30,000 received in the first action. The defendant
believeditsdlf entitled to acredit in the full amount of the prior settlement
($75,000) and urged the district court, for that reason, to take judicial
notice of the settlement. Relying on Rule 408, however, the Ninth Circuit
uphdd the district court’s refusal to admit the settlement into evidence.
678 F.2d at 92.

30We note that in its Opposition to the Motion to Strike, Newell acknowledges

that it “makes sense” to conclude that “ negotiated settlements with the agency cannot be
compared to penaltiesimposed by an administrativelaw judge after hearing.” Opposition
to Motion to Strike at 4 (citing Inre Briggs & Sratton Corp., 1 E.A.D. 653 (JO 1981)).
We agree. Asthe Judicial Officer remarked inBriggs& Stratton, it “seemsobvious’ that
comparisons between payments made in settled cases and penalties assessed inlitigated
cases cannot establish “that the penalties assessed * * * are inconsistent with EPA’s
policy favoring uniform penalties for like violations.” 1 E.A.D. at 666.
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Accordingly, we conclude that the Presiding Officer did not err
by declining to consider the settlement involving HMPC as a basis for
penaty mitigation in favor of Newell. We further conclude that the
Region’s motion to strike al references to the amount of the HMPC
settlement from the record of these proceedings iswell founded, and the
motion is therefore granted.

h. Penaltiesin Other Cases

Findly, Newell offers a comparison of its own case with other
TSCA adminigtrative penaty casesthat have, for various reasons, come
before the Board and/or its predecessors. Newell clams that the
pendties ultimately imposed in those other cases were much lower than
the penalty being assessed against Newell, but that its own conduct isfar
less aggravated than the conduct described in those other cases. We
note that the outcomesin these other cases are not in dispute -- only their
significanceto the question at hand. Newell concludesthat the Presiding
Officer abused his discretion by failing to address the other cases cited
by Newell when calculating a penalty in this case. Brief for Appellant at
41.

Newell’ s characterization notwithstanding, the Presiding Officer
dd not treat the evidentiary significance of other TSCA cases as a
matter of discretion. He noted, rather, that existing EPA adminidtrative
case law specificaly addresses the effect of evidence concerning
penalties in other cases:

As complainant correctly notes, penalties assessed in
other cases have no bearing on the penalty assessment
inthiscase. Asthe[Chief Judicia Officer] has stated,
quoting the Supreme Court, “The employment of a
sanction within the authority of an administrative agency
is thus not rendered invaid in a particular case because
it ismore severe than sanctions in other cases.”
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Penalty Decision at 11 (quoting In re Chautauqua Hardware Corp., 3
E.A.D. 616, 627 nl14 (CJO 1991); Butz v. Glover Livestock
Commission Co., 411 U.S. 182, 187 (1973)). See also Inre Spang &
Co., 6 EA.D. 226, 242 (EAB 1995) (where we held, quoting Koch, 1
Administrative Law and Practice 8 5.20 at 361 (1985), that “‘ generally
speaking, unequal trestment is not an available basis for chalenging
agency law enforcement proceedings”). Cf. In re SchoolCraft
Construction, Inc., CAA Apped No. 98-3, dip op. at 24 (EAB, July 7,
1999), 8 E.AA.D. __ (penalty assessed against one respondent held not
erroneous despite lower penalty assessed against a second respondent).

We continue to hold to the principle that pendty assessmentsare
sufficiently fact- and circumstance-dependent that the resolution of one
case cannot determine the fate of another. Accordingly, the Board
upholds the Presiding Officer’s decision not to adjust the pendlty in this
case based on penalties assessed in other cases.

For al of theforegoing reasons, the Board concludesthat Newell
dd not raise any genuine issue of material fact with respect to the
appropriateness of the penaty proposed to be assessed against it. The
Presding Officer did not err or abuse his discretion by assessing a
penalty against Newell by means of an accelerated decision.

5. Penalty Amount

As the preceding discussion indicates, the Presiding Officer did
not err in determining that the proposed $1.345 million civil pendty was
an appropriate one. The preceding discussion further makes clear that
Newell has not established any valid groundsfor mitigation of the pendty.
The Board finds no other reason to disturb the Presiding Officer's
recommended civil penalty assessment; that assessment is, accordingly,
uphed.®t

S!We notein thisregard that the Region’s decision to establish February 21,
(continued...)
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I11. CONCLUSON

The Initial Decision is affirmed with respect to Newell’ sliability,
and Newdl| isassessed acivil pendty of $1,345,000 (lesstheamount paid
by Oklahoma Metal Processing Company, Inc. d/b/a Houston Metal
Processing Company pursuant to its settlement in this matter). Payment
of the full amount of the penalty assessed shall be made by forwarding
a cashier’s or certified check, payable to the Treasurer of the United
States, to the following address within sixty (60) days of the date of
receipt of this decision:

EPA - Region VI

Regiona Hearing Clerk
P.O. Box 360582
Pittsburgh, PA 15251-6582

So ordered.

81(...continued)
1994, asits penalty cut-off date, rather than the date that the waste pile was ultimately
removed and properly disposed of (September, 1995), served to reduce dramatically the
amount of the penalty to which Newell would have otherwise been subject. Viewed in
this light, Newell’s penalty has, in effect, been substantially mitigated in the original
framing of the case.



